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University of Pittsburgh

Barco Law Bullding
3900 Forbes Avenue
Sehool of Law Pittsburah, PA 15260
Office; 412-624-24 15
Email; gerald.dickinson@pitt.edu

April 4, 2017
The Honorable Ron Johnson The Honorable Claire McCaskill
Chairman Ranking Member
340 Dirksen Senate Office Building 442 Hart Senate Office Building
Washington, DC 20510 Washington, DC 20510

Dear Chairman Johnson and Ranking Member McCaskill:

It is with great pleasure that I submit this written testimony at the request of the Office of the
Ranking Member, Senator McCaskill. I am pleased that the Homeland Security and
Governmental Affairs Committee is devoting its April 4, 2017 heating to an examination of
efforts to secure the southwest border through the construction of a wall, Further, as a law
professor who writes and tcaches in the arcas of constitutional property and land use, I take great
interest in the committee’s focus on the legal authorities related to the wall construction along
the U.S.-Mexico border, '

On.March 5, 2017, I penned an op-ed in the Washington Post highlighting the eminent domain
conflicts that lie ahead if Congress approves funding for and the Executive Brancl proceeds with
the construction of a physical wall.' T would fike to focus your-attention on several concerns
raised in the op-ed, specifically the application of the Fifth Amendment Takings Clause as well
as statutory requirements necessary to acquire the land to build the wall.

The Executive Order ordering the securing of the “southern border of the United States through
the immediate construction of a physical wall on the southem border” raises serious questions
regarding the use of federal eminent domain powers. 2 Countless private property owners, along
with local and state governments and Native American reservations, may. be subject to lengthy
eminent domain disputes across appro*umately 1,300 miles of the border. Only about one-third
of the land the wall would sit on is owned by the federal governmeni or by Native American
tribes, according to the Government Accountability Office. The rest of the border is controiled
by states and private property owners, especially along the Texas-Mexico border. A significant
portion of the land in Arizona is occupied by the Tohono O’odham Nation reservation extending
along 62 miles of the border,

The Takings Clausc states that “nor shall private property be taken for pubiic use, without just
compensation.”” This Iongstandmg prohibition against uncompensated takings has been applied
over the years 10 an Increasing variety and types of eminent domain takings, such as building
highways, bridges, airports and dams to taking private property for purposes of irban renewal

l



310

and economic development. In 2005, the United States Supreme Court held, in Kelo v. City of
New London, that a local government’s exercise of eminent domain power in furtherance of
economic development satisfied constitutional “public use” requirement.’ This ruling was
consistent with longstanding precedent giving deference to legislatures over matters of health,
safety and general welfare. However, many in the broader public disagreed with the Suptreme
Court, which led to widespread outrage cutting across gender, racial, party and ideological lines.
In response to the ruling, forty-five states amended their eminent domain statutes to restrict or-
bar economic development takings, while eleven states changed their constitutions to provide
greater constitutional protection for property. In fact, the U.S. House of Representatives passed a
resolution denouncing the Kelo decision by a lopsided margin.®

3

Often times, when the affected litigant in a-condemnation challenge is a sympathetic single-
parcel homeowner like the one in the Ke/o saga, as-opposed to a commercial developer or owner
of undeveloped land, state actors and the general public are more likely to resist or oppose
federal takings doctrine where court rulings are perceived to threaten investments in single~
family homes. By extension, eminent domain actions by the Executive Branch for puiposes of
building a wall that affects hundreds, if not thousands, of single-parccl homeowners, as well as
ranchers, farmers and Native tribes along the southwest border, risks being perceived as federal
overreach and abuse of private property rights on a level potentially exceeding the backlash from
Kelo. Many single-parcel homeowners — the kind that brought outrage post-Kelo — are the kind
of affected landownei-litigants that would probably draw imtense public attention to the
construction of the wall. Research also indicates that compensation awards in takings cases often
fail to fully compensate owners (even for the fair market value required by the courts, much less
their full losses), which will only exacerbate the harm likely to be caused by such a lalgc takings
project like the construction of a physical wall along the border.”

Indeed, the constructicn of a physical wall is unlikely to be compieted without the e*cermse of
federal eminent domain powers pmsuant to the Declaration. of Taking Act (“DTA™)? and the
General Condemnation Act (*GCA”).” While the GCA gives the federal government the general
power to exercise eminent domain, the DTA created a procedure to expedite the taking of title
and possession of lands to enable the United States to begin construction work before final
judgment. This expedited procedusre has raised concerns amongst affected landowners as to
whether the federal government will adequately negotiate or properly consult with landowners
prior to, during or after condemnation proceedings. Congress mandates some level of negotiation
between the federal government and the affected landowner of a property interest pnor to the

institution ‘of éminent domain procedures.'? The negotiation must be a-bona fide effort.'! Further,
a federal court may direct additional negotiations as a condition precedent to condemnation if it

finds negotiations inadequate,'?

The Executive Order also references the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (“I[IRIRA™) which g g,ives the Attorney General the authority to
purchase ot bnng condemnation actions to acquire lands in the v1cm1ty of the United States-
Mexico border." This federal statute became the focus of litigation in 2007 and 2008 under the
Bush Administration when the Attorney General and Secretary of the Departinent of Homeland
Security (“DHS"™) took just one of many actions to acquire easements or condemn land outright
for the construction of fences along the southwest border of Texas pursuant to the Secure Fence
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Act of 2006." While the United States prevailed in condemning some land, the litigation and
negotiation process for just one case took years to resolve. It was troublesome during some of
these condemnation procecdings that the United States attempted to circomvent compliance with
the federal law, which requires the United States to engage in some level of consultation with
property owners, local and state governments and Native American tribes prior to the institution
of eminent domain procedures. " Indeed, the mandatory language of the consultation clause
inserted by Congress permits courts to find it proper to require compliance as a condition prior to

entry onto the affected Jand.'®

While federal courts have held such requirements to be valid, looming in the backdrop of this
large-scale land acquisition for a wall is a lesser-known, but powerful and sweeping, authority
under Section 102(c)(1) of the [IRTRA as amended by the REAL ID Act of 2005. Under the law,
Congress gave the Secretary of DHS the power to waive alt legal requirements that the Secretary
determines necessary to ensure expeditious construction of barriers along the border.'” The
Secretary may selectively waive rules and 1cgu]at10ns in every area of the law beyond the
department’s specialized expertise without giving any reason for the waiver. More concerning is
that Congress also made the wawers unreviewable by federal courts except on constitutional
grounds,'® To put this “big waiver” power into perspective, 'S former Secretary of DHS Michacl
Chertoff issued five waivers nullifying 30 statutes that goveimed various 1ules, regulations and
legal requirements along the border. These nullified laws included environmental protections,
religious freedom restoration, administrative procedures, and Native American terntory Having
given the Secretary authority to waive such requirements, Congress has raised serious
constitutional eoncerns. In other words, the Secretary of DHS has been given, and exercised,
such broad discyetion that articufates no standard for exercising the authority and the ablluy to
choose among a variety of federal laws to waive, on top of curtailing judicial review., %

The Supreme Court has only been asked several times to review the constitutionality of such a
broad sweeping waiver power, and it declined to review at the time.?' In fact, members of the
House of Representatives filed an amicus brief in 2009 in support of a petition requesting the
Supreme Court to review the waiver powers, stating the law “greatly undermines - and manifests
an utter lack of respect for - the many laws that the amici curiae (and members of prior
Congresses) have drafled, debated and defended.”® Federal courts of appeals, likewise, have
never reviewed such byoad delcgatlon of legxslatxve power to the executive branch since they
were stripped of such judicial review by Congress.” The only precedential rulings to date by
federal district courts have held the waiver authority constitutional.**

Indeed, if construction of the wall begins and federal condemuation powers are employed to
acquire land, we could be facing a constitutional showdown in the next several years, It is
important to note that while the waiver authority may allow the DHS to forego negotiation and
consultation requirements prior to instituting condemnation pr oceedin‘gs, this docs not permit the
DHS to waive and effectively circumvent the constitutional requirements of public use and
[imitations on uncompensated takings under the Fifth Amendment.” Thus, waiver of these
negotiation and consultation requirements (which, in and of itself, would be a serious and
concerning step) would still yield significant litigation along the border on the Takings Clause
questions, To date, the DHS has not waived the statutory requirements of negotiation or
consultation in condemnation proceedings along the border. However, given the magnitude of
the proposed construction of a physieal wall along approximately 1,300 miles of borderland, one

3
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would expect that such power is already being contemplated by the Executive Branch, thus
raising the possibility of a constitutional showdown, The combination. of federal challenges over
“big waiver” authority and federal exercises of eminent domain could trigger decades of court
disputes before anything is built, while simultaneousty sparking the potential for a backlash
similar to the Kelo saga,

John F. Kelly, Secretary of DHS, will testify before this committec on April 5, 2017, It is
imperative that members also raise questions concerning the use of eminent domain along the
border and the extent to which the Secretary will exercise the broad powers authorized by
Congress in constructing a physical wall.

Should you have any questions, please do not hesitate to contact me.

Sincerely,
Gerald S. Dickinson

Assistant Professor of Law
University of Pittsburgh Schoo! of Law

c¢: The Honorable Tom Carper
The Honorable Steve Daines
The Honorable Michael Enzi
The Honorable Kamala Hairis
The Honorable Margaret Hassan
The Honorable Heid: Heitkamp
The Honorable John Hoeven
The Honorable James Lankford
The Honoerable John McCain
The Honorable Rand Paul

The Honorable Gary Peters
The Honorable Robert Portman
The Honorable Jon Tester
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