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REINING IN
THE SUPREME COURT:
ARE TERM LIMITS THE ANSWERY?

Arthur D. Hellman™

When the Supreme Court concluded its 2000—2001 Term—the term that
will be remembered for the late-night ruling that cut short the Florida presi-
dential vote count— Professor Walter Dellinger called attention to a striking
pattern in the Court’s decisions. The Court, he said, “assumes that it is more
qualified than Congress to resolve electoral votes, more entitled than the Pres-
ident’s agencies to fill gaps in federal law, and better equipped than the pro-
fessional golf association to determine the rules of golf.”!

Four years later, at the conclusion of the 2004-2005 Term, Professor
Dellinger might have identified a similar pattern—but based on an entirely
different set of examples. The Court, he might have said, assumes that it is
more qualified than Congress and the sentencing commission to determine
sentencing policies,2 more entitled than state legislatures to decide when be-

* Sally Ann Semenko Endowed Chair and Professor of Law, University of Pittsburgh
School of Law. The author thanks David Stras for comments on an earlier version and
Richard Alec Hall for research assistance.

1. See Charles Lane, Laying Down the Law, Justices Ruled With Confidence; From Bush
v. Gore Onward, Activism Marked Past Term, Wash. Post A06 (July 1, 2001) (available on
NEXIS) (quoting Professor Dellinger). In addition to Bush v. Gore, 531 U.S. 98 (2000),
Professor Dellinger was presumably referring to FDA v. Brown & Williamson Tobacco Co.,
529 U.S. 120 (2000) (rejecting FDA’s assertion of statutory authority to regulate tobacco
products); and PGA Tour, Inc., v. Martin, 532 U.S. 661 (2001) (holding that use of a golf
cart is not a modification that would “fundamentally alter the nature” of golf tours spon-
sored by PGA).

2. See Booker v. United States, 125 S. Ct. 738 (2005).

201
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liefs about morality should be embodied in criminal prohibitions,? and bet-
ter equipped than citizen-jurors to apply “evolving standards of decency.”*

The Court that handed down these more recent decisions was the same
Court that Professor Dellinger was describing in July 2001. In fact, prior to
the resignation of Justice O’Connor and death of Chief Justice Rehnquist in
mid-2005, the same justices had served together for eleven years. Not since
the early nineteenth century has a single group of justices remained together
for so long.

This was also a Court that increasingly called to mind the “nine old men”
who became notorious for striking down the economic legislation enacted
by Congress as part of President Franklin D. Roosevelt’s New Deal. Of course
the Court of 1994—-2005 included two women, but one of those women, Jus-
tice O’Connor, was seventy-five when she announced her retirement; the
other, Justice Ginsburg, was seventy-two at the close of the 2004 Term. Two
of the male justices were considerably older than either of the women: Jus-
tice Stevens (eighty-five) and Chief Justice Rehnquist (just short of eighty-
one at the time of his death). Two justices (Justice Scalia and Justice
Kennedy) will soon turn seventy. Only Justice Thomas is under the age of
sixty-five—the age at which most Americans have retired from active em-
ployment.>

In sum, the Court that sat during the first half-decade of the twenty-first
century was an entrenched, elderly Court—and also a Court that could be
characterized as self-assured to the point of arrogance. Is there a connection
between that self-assurance (or arrogance) and the fact that the justices have
stayed on so long? And even if the two phenomena are unrelated, has the
time come to move away from life tenure for Supreme Court justices and re-
place it with something else—age limits, perhaps, or terms of specified
length?

Those questions are addressed in the essays that make up this book—es-
says based on presentations at a conference on “Reforming the Supreme
Court?” held at Duke Law School in April 2005. Two major proposals for elim-
inating life tenure were offered at the conference. Professors Steven G. Cal-
abresi and James Lindgren advocated “a system of staggered, nonrenewable

3. See Lawrence v. Texas, 539 U.S. 558 (2003).

4. See Roper v. Simmons, 125 S. Ct. 1183 (2005).

5. In fact, only eighteen percent of men and ten percent of women remain in the civil-
ian labor force over the age of sixty-five. See U.S. Census Bureau, The Older Population in
the United States: March 2002 <http://www.census.gov/prod/2003pubs/p20-546.pdf> (last
visited June 15, 2005).
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term limits of eighteen years,” designed so that each President would have the
opportunity to fill two vacancies, one in each Congress of the presidential
term.® A second proposal, by Professors Paul Carrington and Roger Cramton,
was similar in its approach.

In this essay, I shall analyze the likely consequences of adopting a system of
eighteen-year terms along the lines proposed by Calabresi-Lindgren and by
Carrington-Cramton. First, however, I shall briefly address the question: are
the proponents persuasive in arguing that “the American constitutional rule
granting life tenure to Supreme Court justices is fundamentally flawed?”?

Life Tenure and Its Discontents

Two sets of arguments are advanced against the current system of life tenure
for Supreme Court justices. One involves the age of the justices; the other fo-
cuses on the length of time that the justices remain on the Court and the re-
sulting infrequency of vacancies.

Age and Mental Decrepitude

The first set of arguments is neatly summed up in the title of Professor David
Garrow’s “Mental Decrepitude on the U.S. Supreme Court.”8 Professor Garrow
marshals evidence in support of the proposition that “mental decrepitude
among aging justices is a persistently recurring problem that merits serious at-
tention.”® While some of his examples are less convincing than others, his over-
all conclusion is persuasive. Indeed, we can count ourselves fortunate that, in
recent decades, the justices who most plainly stayed too long on the Court did
not often cast deciding votes in important cases. If Justice Lewis F. Powell had
reached the same state of decline in his last years as Justices William O. Dou-
glas and Thurgood Marshall did in theirs, a cloud would hang over much of

the constitutional jurisprudence of the late Burger and early Rehnquist Courts.

6. See supra Steven G. Calabresi & James Lindgren, Term Limits for the Supreme Court:
Life Tenure Reconsidered pp. 15-98. All quotations to the Calabresi & Lindgren essay are
to their manuscript pages, from which I understand some deletions and alterations have
been made for publication in this book.

7. See supra Calabresi & Lindgren, pp. 15-98 [ms. p. 2).

8. David J. Garrow, Mental Decrepitude on the U.S. Supreme Court: The Historical Case
for a 28th Amendment, 67 U. Chi. L. Rev. 995 (2000).

9. Id. at 995.
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Others have discussed the conditions under which the justices carry out
their work today, and they explain persuasively why those conditions reinforce
the view that the lack of a mandatory retirement age (or other cutoff) is some-
thing we should worry about.!% I will add only one point.

The “hot bench” of today, with the justices firing questions at the lawyers,
is a relatively recent development. If other members of the Court were to fol-
low Justice Thomas’s example and simply listen during the oral arguments,
outsiders would have a very hard time finding out whether a justice was start-
ing to slide into mental decrepitude. Indeed, even if a justice was active in pos-
ing questions, we would have to review the transcript to determine whether
the justice was genuinely engaged or perhaps simply asking isolated questions
supplied by a law clerk. And given the protectiveness of justices’ staff and fam-
ilies, we have no guarantee that insiders would take action to accelerate the
retirement of a justice who could no longer do the job.

This last concern has been reinforced by the controversy generated by Pro-
fessor Garrow’s recent article on the role of Justice Blackmun’s law clerks. Pro-
fessor Garrow, after studying the voluminous collection of internal memo-
randa and other files that Justice Blackmun deposited with the Library of
Congress, concluded that Blackmun “increasingly ceded far too much of his
judicial authority to his [law] clerks.”!! When the article was published, sev-
eral Blackmun clerks disputed Garrow’s conclusion, insisting that it was based
on “half the evidence”12 I think Garrow’s analysis withstands the challenges
that have been levied against it, but even if others take a different view, the
episode underscores the point that law clerks are extremely protective of their
justices. That fact, together with the rule of confidentiality that binds all Court
staff, means that unless a justice’s decrepitude becomes evident at oral argu-
ment sessions, outsiders are not likely to become aware that a justice has
reached the point where he or she should step down.

Lengthy Tenures and Democratic Accountability

The second set of arguments against life tenure is based on the notion—
stated very broadly—that the Supreme Court should follow the election re-

10. See supra Calabresi & Lindgren, pp. 15-98 [ms. p. 24-25] and many of the other
authors contributing to this Symposium.

11. David J. Garrow, The Brains Behind Blackmun, Legal Affairs (May—June 2005).

12. Readers Respond: Justice Blackmun, Legal Affairs <http://www.legalaffairs.org/is-
sues/May-June-2005/feature_response_mayjun05.msp> (last visited, June 15, 2005).
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turns.!? At least at a very general level, I accept the premise.'* As Chief Justice
Rehnquist explained, in a passage quoted with approval by Professors Calabresi
and Lindgren, “the institution [of the Supreme Court] has been constructed in
such a way that...the public will, in the person of the President of the United
States...have something to say about the membership of the Court, and thereby
indirectly about its decisions.”’> But I can not take the next step and endorse
the proposition that each President should have the same number of appoint-
ments to the Court. The argument fails to take account of the numerous other
circumstances that affect the relationship between the direction of public opin-
ion in the country and the direction of the Court’s decisions.

Consider the situation today. The Republican Party has won seven out of
the last ten presidential elections. The Republicans have controlled the House
of Representatives without interruption since the Gingrich takeover in 1994;
they have controlled the Senate for five of the last six Congresses. There are
now twenty-eight states with Republican governors, compared with only eight-
een in 1992. Overall, it is fair to say that the nation has moved in a conserva-
tive direction. Moreover, Republican Presidents have appointed seven of the
nine sitting justices. Thus, if the premises of the Calabresi-Lindgren plan are
correct, the Supreme Court too should have moved in a conservative direc-
tion. But it has not. On the issues that have the capacity to stir the electorate,
the Court’s decisions over the past decade are far closer to the mainstream of
the Democratic Party than they are to the positions generally held by Repub-
licans. Abortion is the most prominent, but others include homosexual rights,
racial preferences, and acknowledgments of religion in public schools.!6

To be sure, the Court’s decisions limiting Congressional power under the
Commerce Clause and section 5 of the Fourteenth Amendment are probably

13. This phrase, of course, was first popularized by humorist Finley Peter Dunne, re-
porting the observations of the fictional “Mr. Dooley.” Ironically, the controversy that
prompted the remark is totally forgotten today except by constitutional historians.

14. Of course, the premise should not be carried too far. As developed later in this essay,
the Court’s legitimacy would be impaired if its decisional law constantly shifted direction
as a result of changes in the membership of the Court.

15. William H. Rehnquist, The Supreme Court 209-10 (2001), quoted in Calabresi &
Lindgren, supra pp. 15-98 [ms. p. 27].

16. “On every issue of interest to the Left—abortion, affirmative action, the death
penalty, homosexual rights, campaign finance law—the supposedly conservative Rehn-
quist Court has done as progressives desire.” Michael S. Greve, How to Think about Con-
stitutional Change, Part I: The Progressive Vision, Federalist Outlook AEI Online <http://
www.aei.org/publications/filter.all,pubID.22622/pub_detail.asp> (last visited June 17,
2005).
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more congenial to Republicans than to Democrats. But from the standpoint
of democratic accountability these rulings are largely irrelevant because they
barely impinge on popular consciousness. Michael S. Greve of the American
Enterprise Institute has aptly contrasted the impact of the two sets of cases:

The Rehnquist Court’s federalism “revolution” —the principal target
of liberal wrath—consists of margin-nibbling decisions that no or-
dinary American has heard of, and recent (and, probably, forthcom-
ing) decisions strongly signal an abandonment. At the same time, the
supposedly conservative Court has cranked out an amazing array of
newfangled rights, especially on sexual mores.!”

The proponents of the eighteen-year term plan might respond to this line
of argument by pointing out that, under the present system, President Carter
might well have gotten four appointments (as President Nixon did in his first
term); President Clinton might have been able to fill five vacancies during his
two terms (as President Eisenhower did). Under either of these scenarios, the
Court presumably would have moved even further away from the currents of
public opinion. (To be sure, one or more of President Carter’s appointees
might have stepped down by the time President Clinton made his appoint-
ments.) The eighteen-year term plan would not have allowed these outcomes.

I acknowledge that the eighteen-year term plan would preclude extreme sce-
narios such as those I have hypothesized. But the more important point is that
when we look at the Court’s actual decisions during this period, we do not find
anything like the imbalance we would expect from the fact that one Democra-
tic President (Carter) did not get any appointments, and another (Clinton) got
only two rather than four. Somehow, other aspects of the process have com-
pensated for “the random nature of [the] vacancies”!8 over the last forty years.
And when we consider that the proponents rest their arguments almost entirely
on “the increase in justices’ terms on the Supreme Court since 1970,”19 the
paucity of support from the justices’ behavior during that period is quite telling.

This brings me to a broader point. One section of the Calabresi-Lindgren
article has the title “A Supreme Court divorced from democratic accountabil-

17. Michael S. Greve, Liberals in Exile; Beware Their Grand Plan to Impose a Radical,
European-style Constitution on America, Legal Times, May 2, 2005, LEXIS, News Library,
Legal Times File. Note that Greve correctly anticipated the decision in Gonzales v. Raich,
125 S. Ct. 2195 (2005) (holding that Congress has power under the Commerce Clause to
“prohibit the local cultivation and use of marijuana in compliance with California law”).

18. See supra Calabresi & Lindgren, pp. 15-98 [ms. p. 57].

19. Id. [ms. p. 22].
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ity It just happened that at the same time that I was reading a draft of the ar-
ticle, two other sets of statements about courts and democratic accountabil-
ity crossed my desk.

The first was this: “The Congress of the United States for many, many years
has shirked its responsibility to hold the judiciary accountable. No longer....
We will look at an arrogant, out of control, unaccountable judiciary.” The sec-
ond statement was this:

The point, finally, is this: to control the Supreme Court, we must first
lay claim to the Constitution ourselves. That means publicly repudi-
ating Justices who say that they, not we, possess ultimate authority to
say what the Constitution means.... The Constitution leaves room
for countless political responses to an overly assertive Court: Justices
can be impeached, the Court’s budget can be slashed, the President
can ignore its mandates, Congress can strip it of jurisdiction or shrink
its size or pack it with new members or give it burdensome new re-
sponsibilities or revise its procedures. The means are available, and
they have been used to great effect when necessary....

The first set of statements received wide publicity in the media in early
2005; the speaker was House Majority Leader Tom Delay.2’ The second state-
ment is from the book “The People Themselves” by Stanford Law Dean Larry
Kramer.?!

Tom Delay and Larry Kramer are probably as far apart politically as any
two public figures in America today. If they are both saying that the judiciary
has gotten out of control and should be brought to heel, we may have a prob-
lem of democratic accountability that goes far beyond justices who stay too
long on the bench, and which will not be cured by limiting Supreme Court
tenure.

To pursue this point would take me far beyond the topic of this book. Yet
it is difficult to separate the concerns raised by the system of lifetime tenure
from broader issues centering on the current Court’s willingness to override
the results of democratic processes. I shall return to these broader issues at the
conclusion of this essay.

20. See Fox Special Report With Brit Hume (Fox News television broadcast, Apr. 1,
2005), LEXIS, Nexis Library, Fox News File; U.S. Representative Tom Delay (R-TX) Deliv-
ers Remarks on the Death of Terri Schiavo, FDCH Political Transcripts (Mar. 31, 2005),
LEXIS, Nexis Library, FDCH Political Transcripts File.

21. Larry H. Kramer, The People Themselves: Popular Constitutionalism and Judicial Re-
view 247, 249 (2004).
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The Plan for Staggered Fighteen-Year Terms

I turn now to the proposals for staggered eighteen-year terms arranged so
that there would be two appointments in each presidential term, with one in
each Congress. The proposals differ in details, but in this essay I shall ignore
the differences and focus on the basic concept. I see three areas of concern,
which T shall discuss in the order in which they would come up in the usual
course of events. First, there is the effect on the appointment and confirma-
tion process. Next, there is the effect on the selection of cases and the han-
dling of the cases that the Court does take. Finally, there is the effect on the
Court’s treatment of its own precedents.

The Appointment and Confirmation Process

I believe that the eighteen-year term plan would significantly increase the
politicization of the appointment process even beyond what it is today. Pro-
ponents of the plan strongly dispute this assertion; I will explain why I think
it is correct.

To begin, it is helpful to recall the 2004 campaign. The possibility of a
Supreme Court vacancy was on the horizon, and some people saw it as a
major issue. But most did not. Indeed, when the National Election Pool car-
ried out its exit poll survey to determine “which one issue mattered most in
determining how [the survey participant] voted for president,” the list of is-
sues did not even include “appointments to the Supreme Court.”2

One reason the issue did not loom large in most people’s minds is that the
prospect of a vacancy was diffused. Certainly there was widespread specula-
tion that Chief Justice Rehnquist would step down. But Justice Stevens was
another possibility, and so was Justice O’Connor. I even saw some speculation
about Justice Ginsburg.23

Let us put Justice Ginsburg aside and consider only the most senior jus-
tices—the three who in 2004 were viewed as most likely to retire during the
presidential term beginning in 2005. The effect of a Rehnquist vacancy would
be very different from the effect of a Stevens vacancy, and an O’Connor va-

22. National Election Pool, National Exit Poll Questionnaire <http://www.exit-
poll.net/election-night/Nat_Final.pdf> (last visited May 26, 2005).

23. See, e.g., Charlie Savage, Win May Bring Power to Appoint 4 Justices, Boston Globe
A3 (July 7, 2004), (listing Justice Ginsburg as one of four Justices who might retire during
presidential term beginning in 2005; noting that Justice Ginsburg “has battled cancer since
1999”).
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cancy would be different from either. With so many possibilities in play, there
was a real limit to the ability of interest groups to rouse their followers to put
the issue front and center.

Now suppose we knew that under a system of staggered eighteen-year
terms, Justice O’Connor’s tenure would be coming to an end in the 2005-06
biennium. Every pressure group would have focused on that vacancy, not only
in the presidential election but in every state with a contested senatorial elec-
tion. For many people, the election would have been a referendum to select
the O’Connor successor. That cannot be healthy, even if you think the Court
should be more accountable to democratic majorities than it is today.

It is true that we cannot assume that a “swing” justice like Justice O’Con-
nor will be stepping down in the immediate aftermath of every presidential
election. But a system that guarantees each President two opportunities to fill
a vacancy presents numerous other possibilities for drawing the Court more
deeply into the swirl of politics. Consider, for example, how the two major
party candidates would deal with the upcoming appointments in speeches,
debates, and interviews. Perhaps they would confine themselves to describing
the kind of individuals they planned to select. But some candidates might go
further and announce a “short list” of the names from among whom they
would select a nominee for the first vacancy of their presidency.2* The elec-
tion would then become, to some degree, a referendum on whether one of
those individuals should be appointed.

If, like Brigham Young University political science professor Richard Davis,
you believe that Supreme Court justices should be selected through a process
that incorporates popular elections, you will probably applaud this outcome.2>
But those who have observed judicial elections in the states would probably
say that this carries democratic accountability further than is desirable.26

24. The candidates could not promise to appoint any particular individuals. See 18 USC
§599 (prohibiting candidates from “directly or indirectly” promising to appoint any per-
son to a public position “for the purpose of procuring support in his candidacy”). How-
ever, they could give strong hints. Thus, in the 2000 presidential campaign, Gov. George
W. Bush, without making a formal commitment, made clear his intention to appoint Colin
Powell as Secretary of State.

25. See Richard Davis, Electing Justice: Fixing the Supreme Court Nomination Process
(2005); Michael McGough, Intellectual Capital: Confirmation Conversion? Pittsburgh Post-
Gazette (Mar. 14, 2005) (noting that under one of the proposals floated by Davis, “the pres-
ident would nominate a set number of candidates, perhaps three, for the general election
ballot”).

26. See Republican Party of Minnesota v. White, 536 U.S. 765, 788-92 (2002) (O’-
Connor, J., concurring) (outlining concerns about popular election of judges in the states).
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Not surprisingly, Professors Calabresi and Lindgren view the comparison
very differently. One of the key points of their argument is the proposition
that the infrequency of Supreme Court vacancies under the current system is
partly responsible for the increased politicization of the confirmation process
for all federal judges. They write:

Under the current system, vacancies on the Supreme Court arise very
irregularly, which means that when one does arise, the President and
Senate both act without knowing when the next vacancy might be.
Moreover, a successful nominee has the potential to remain on the
Court for a very long (and uncertain) period of time. As a result, the
political pressures on the President and the Senate are overwhelming.
There is simply so much at stake in appointing a new Justice that the
President and the Senate (when controlled by the party opposite the
President) inevitably become engaged in a bitter political contest that
harms the Court both directly and indirectly.?”

But if infrequency of vacancies is the culprit, why are there so many “bit-
ter political contest[s]” over nominations to the federal courts of appeals? Va-
cancies on the courts of appeals are anything but infrequent. At the start of
President George W. Bush’s first term, there were twenty-six open seats on the
twelve regional courts of appeals. Over the next two years, nine of those va-
cancies were filled, while fifteen new seats opened up. By the start of Presi-
dent Bush’s second term, eight additional positions had become vacant. Nev-
ertheless, the Democrats mounted vigorous offensives against more than a
dozen of President Bush’s nominees and succeeded in driving at least three
from the field.2

The Democrats have pursued this course even though they must be aware
that if their party prevails in the presidential election of 2008, there will be no
shortage of appellate vacancies for their standard-bearer to fill. If we assume
that judges appointed by Democratic Presidents will not be inclined to retire
during the presidency of George W. Bush, we can expect that there will be at
least thirty-two court of appeals positions to be filled during the presidential
term that begins in 2009.2°

27. See supra Calabresi & Lindgren, pp. 15-98 [ms. p. 30].

28. Miguel Estrada withdrew as a nominee to the District of Columbia Circuit; Car-
olyn Kuhl declined to be renominated to the Ninth Circuit; and Charles Pickering chose to
retire after his recess appointment to the Fifth Circuit expired.

29. This figure includes twenty-two Democrat-appointed judges who will be eligible to
retire during George W. Bush’s term and ten who will become eligible during the first three
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Moreover, it can hardly be said that “[there is] so much at stake in appoint-
ing” judges to the intermediate appellate courts. For example, consider the con-
troversy over Carolyn Kuhl, who was nominated for a seat on the Ninth Circuit
Court of Appeals in June 2001, but who fell victim to a Democratic filibuster.
That was one position on a court of twenty-eight authorized judgeships (not to
mention the twenty or so senior judges who regularly hear cases). The court in
question was (and, at this writing, remains) a court heavily dominated by De-
mocratic appointees: in June 2001, eighteen of the twenty-five active judges had
been appointed by Democratic Presidents.?0 Not coincidentally, this was also a
court that has been notorious for its “liberal” decisions, particularly on issues
of criminal procedure and First Amendment rights. How much power would
Judge Kuhl have had to move the court in a conservative direction? Even if her
views were “outside the mainstream,” how much could she have done to impose
those views on the citizens of the Ninth Circuit? But the modest stakes for Judge
Kuhl’s and other court of appeals nominations have not stopped the partici-
pants from engaging in fierce combat in a take-no-prisoners mode.

Every now and then, one of these participants will acknowledge how little
is really at stake. Senate Democrats and their allies spent four years trying to
keep Texas Supreme Court Justice Priscilla Owen from being appointed to the
Fifth Circuit Court of Appeals. One of the most vocal members of the oppo-
sition was an organization called Texans for Public Justice (TPJ]).3! In May
2005, after a group of Senators negotiated a compromise that averted a show-
down over the use of the filibuster, Justice Owen was confirmed to the federal
bench. A spokesman for TPJ said:

We were against her on the principle that judges with such an activist,
pro-business background as Owen do not deserve lifetime appoint-
ments. Having said that, her confirmation likely won’t have much of
an impact on the 5th Circuit, which is one of the most conservative
circuits in the United States today.3

With the confirmation of Justice Owen, one vacancy still remains unfilled
on the Fifth Circuit. Do not be surprised if TPJ and the other organizations

years of the presidential term beginning in 2009. (The assumption is that vacancies oc-
curring during the last year of a presidential term are not likely to be filled in that year.)
30. As of June 2005, sixteen of the twenty-four active judges are Democratic appointees.
31. For a list of letters and press releases, see <http://www.tpj.org/page_view.jsp?
pageid=333> (visited June 12, 2005).
32. Michelle Mittelstadt, Divided Senate confirms Owen, Dallas Morning News (May
25, 2005) (quoting Craig McDonald).
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that opposed the Owen nomination launch a new campaign to defeat the new
nominee—even though the appointment “likely won’t have much of an im-
pact” on the court.

My own view is that the “judicial confirmation wars,” with their extreme
rhetoric and unwillingness to compromise, are driven in very large part by
the agendas of advocacy groups for whom the nominees are trophies—tro-
phies of power and influence. How this came to be is a long and complex
story, but I do not think it is coincidental that the escalation of hostilities
has occurred at about the same time that the McCain-Feingold campaign fi-
nance law went into effect. That law severely restricts the ability of political
parties and candidates to raise and spend money to win national elections.
But campaigns do require money, and if the parties cannot provide enough
of it, the advocacy groups are happy to help out—at a price. The price, of
course, is support for the group’s program. And it happens that judicial
nominations are uniquely well-suited for measuring a legislator’s fealty to a
group’s agenda. When issues of policy come before Congress, the legislation
can be nuanced, and votes on the floor or in committee can be ambiguous.
But with judicial nominations, there is no room for uncertainty or equivo-
cation. Groups can draw a line in the sand; a Senator is with them or against
them.?3

Efforts are under way in Congress to further revise the campaign finance
laws, but even if these bear fruit, it is highly unlikely that any new legisla-
tion will diminish the influence of advocacy groups in the judicial confir-
mation process. To be sure, the groups are not all-powerful. Members of the
Senate have their own interests and agendas, and every now and then they
will find a compromise that averts all-out war. But these truces are likely to
be temporary. And for the reasons given, it is unrealistic to think that the in-
tensity of the conflicts would moderate if vacancies on the Supreme Court
opened up every two years rather than at unpredictable (and generally
longer) intervals.

Calabresi and Lindgren further argue that “by making vacancies a regular
occurrence, and by limiting the stakes of each confirmation to an eighteen-
year rather than a forty-year term, [their] proposal would greatly reduce the

33. As one Republican lobbyist said of the battle over judicial nominations, “there’s no
incentive for a politician to be reasonable, there’s no political force to be moderate. For the
[Democrats], environment and abortion groups don’t become important by letting peo-
ple get confirmed. And on our side, it doesn’t help them if the president nominates mod-
erate judges.” T.R. Goldman, Fail Safe: Defusing the Nuclear Option, Legal Times 14, 16
(May 23, 2005) (quoting former Senate aide Stewart Verdery).
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intensity of partisan warfare in the confirmation process.”> This assumes that
Senators and other participants in the confirmation process would see a dra-
matic difference between eighteen-year terms and forty-years terms for
Supreme Court justices. I disagree. British Prime Minister Harold Wilson fa-
mously observed that “a week is a long time in politics.” Although Wilson was
speaking rhetorically, judicial nomination battles in this country confirm the
basic thrust of his comment.

Recall, for example, the controversy over President George W. Bush’s nom-
ination of District Judge Charles Pickering to the Fifth Circuit Court of Ap-
peals. Pickering was just shy of his sixty-fourth birthday when he was nomi-
nated in 2001. He would have been eligible for retirement in 2004.
Nevertheless, his nomination aroused intense opposition and ultimately a fil-
ibuster. (The President gave him a recess appointment, but he resigned rather
than run the confirmation gauntlet again for a lifetime position on the court
of appeals.) If the prospect of as little as three years of service by one judge on
an intermediate appellate court of seventeen judges was enough to trigger a
filibuster, what reason is there for thinking that a term of “only” eighteen years
for a Supreme Court justice would be regarded with equanimity by those who
view the nominee as anathema?

Any discussion of this subject necessarily entails some speculation, but for
the reasons I have given, I believe that the eighteen-year staggered term plan
would lead to a permanent war over Supreme Court appointments, akin to
the “permanent campaign” and indeed perhaps part of it. Perhaps court of ap-
peals nominations would go through more easily, but that would be because
the energies now devoted to the confirmation process at the intermediate ap-
pellate level would shift to the Supreme Court.

Selection (and De-Selection) of Cases

The second area where I think the eighteen-year-term proposal would have
pernicious consequences involves the management of the Court’s docket. One
of the premises of the proposal is that justices are tempted to engage in—and
do engage in— “strategic, political behavior” in deciding when to retire from
the Court.?> But anyone who accepts that premise should be equally concerned
about the kinds of strategic behavior the justices would be tempted to engage
in if the eighteen-year term limit proposal were adopted. I shall discuss two

34. See supra Calabresi & Lindgren, pp. 15-98 [ms. p. 60].
35. Id. at [ms. p. 22].
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overlapping aspects of the Court’s work: the selection of cases for plenary con-
sideration and the treatment of threshold issues in the cases that the Court
agrees to hear.

Today, in selecting cases, the justices consider not only whether a certiorari
petition presents an important question, but also whether the case is an ap-
propriate “vehicle” for resolving the issue. “Vehicle” problems can be of many
kinds. The facts may be complicated or disputed, or the “record may be
cloudy.”?¢ The important issue may be entangled with other questions of lesser
magnitude. The judgment brought for review may rest on alternate grounds,
one of which is clearly not “certworthy.” The issue that deserves review may not
have been clearly raised in the court below. The attorneys may have done “a
poor job of advocacy.”?” Indeed, the quality of the petition or the brief in op-
position may itself suggest that the Court should await a better “vehicle.” Any
of these circumstances may lead the Court to deny certiorari notwithstanding
the presence of an issue that plainly requires Supreme Court resolution.38

In shaping the docket, the justices also act upon the belief that it is often
wise to allow issues to “percolate” rather than to resolve them prematurely.
Two decades ago, then-Justice Rehnquist, writing for a unanimous Court, em-
phasized “the benefit [the Supreme Court] receives from permitting several
courts of appeals to explore a difficult question before this Court grants cer-
tiorari.” Justice Rehnquist cited an earlier decision, also unanimous, in which
the Court explained how percolation had worked in the particular case:

This litigation exemplifies the wisdom of allowing difficult issues to
mature through full consideration by the courts of appeals. By elim-
inating the many subsidiary, but still troubling, arguments raised by
industry, these courts have vastly simplified our task, as well as hav-
ing underscored the reasonableness of the agency view.40

Other examples can be found, not only on statutory issues, but also on is-
sues of constitutional interpretation.4!

36. Maryland v. Baltimore Radio Show, Inc., 338 U.S. 912, 918 (1950) (opinion of
Frankfurter, J.).

37. Colorado Springs Amusements, Ltd. v. Rizzo, 428 U.S. 913, 918 (1976) (Brennan,
J., dissenting from denial of certiorari).

38. See Arthur D. Hellman, Never the Same River Twice: The Empirics and Epistemology
of Intercircuit Conflicts, 63 U. Pitt. L. Rev. 81, 104—05 (2001).

39. United States v. Mendoza, 464 U.S. 154, 160 (1984).

40. E.I. duPont de Nemours & Co. v. Train, 430 U.S. 112, 135 n. 26 (1977).

41. For further discussion of percolation, see Arthur D. Hellman, Preserving the Es-
sential Role of the Supreme Court: A Comment on Justice Rehnquist’s Proposal, 14 Fla. St. U.
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Concerns about finding the right vehicle and allowing percolation to take
its course are not simply matters of docket management. If the Court chooses
the wrong case, or steps in too soon, it may decide the question on the basis
of a distorted or incomplete view of the legal and practical setting. That in
turn tends to produce decisions that are at best inconclusive and at worst fa-
tally skewed by their idiosyncratic facts or substandard advocacy or other
problems.

But if a justice knows to a virtual certainty that this will be his or her last
opportunity to confront the issue, the temptation to overlook the “vehicle”
infirmities will be very strong. A vote to grant certiorari would be easy
enough to rationalize: a cloudy record might simply require writing a dif-
ferent kind of opinion; poor advocacy by the parties could be compensated
for by amicus briefs or extra efforts on the part of law clerks. So too with
issues that have not received “full consideration by the courts of appeals;”
amicus briefs (or academic commentaries) could be seen as taking up the
slack.

I have similar concerns about the justices’ willingness to overlook issues re-
lating to justiciability. Standing, mootness, and ripeness are malleable doc-
trines at best. Bending them a little more in order to be able to decide an im-
portant issue before a justice was required to leave the Court would not place
a great strain on the justice’s conscience.

Here, too, the consequences extend well beyond docket management. The
various justiciability doctrines apply in the lower courts as well as in the
Supreme Court. Thus, the effect of any “bending” would be felt not only in
the quality of the Supreme Court’s decisions, but also in the substance of the
law that other courts have to apply.

Calabresi and Lindgren argue that we do not have to worry about “final pe-
riod problems,” because we do not see justices at the end of their careers rush-
ing to resolve issues under the current system. They write:

Surely, Justices Rehnquist, Stevens, and O’Connor on the current
Court know that they are in the final period of their life tenure on the
Supreme Court. Yet no one suggests that these Justices are behaving
in a way that suggests the existence of a final period problem. We do
not see why such a final period problem would be any more likely
under our system of fixed eighteen-year terms.*2

L. Rev. 15, 22-23 (1986); Arthur D. Hellman, The Proposed Intercircuit Tribunal: Do We
Need It? Will It Work? 11 Hastings Const. L.Q. 375, 404—06 (1984).
42. See supra Calabresi & Lindgren, pp. 15-98 [ms. p. 76].
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This response is not persuasive. To begin with, the concerns I have ex-
pressed do not rest solely on a justice’s awareness of his or her own impend-
ing departure from the Court. Under the eighteen-year term plan, each jus-
tice will also know how long his ideological allies (and adversaries) will be
staying. That would provide a powerful incentive to decide controversial is-
sues while a sympathetic majority is on the Court—or to defer them until a
hostile majority is gone.

We should also keep in mind that it is not only the justices whose behav-
ior would be affected. Today, major issues are often shepherded through the
lower courts by organizations like the American Civil Liberties Union and
the Institute for Justice. We can expect that under a system of eighteen-year
fixed terms, these organizations would calibrate the pace of litigation based
on their knowledge of when particular justices will or will not be on the
Court.

Even under the current system, institutional litigants occasionally acceler-
ate or retard the progress of litigation in order to assure that a particular issue
will—or will not—reach the Supreme Court at a particular moment. The
best-known example is the decision by Planned Parenthood of Pennsylvania
to file its petition for certiorari in the 1991 Pennsylvania abortion case as soon
as possible, rather than waiting until the end of the ninety-day window. The
organization “spent barely two weeks drafting [its] petition,” because it wanted
to give the Court the opportunity to overrule Roe v. Wade before the 1992 pres-
idential election and thus to make the election “a referendum on the right to
abortion.”#? A few years later, supporters of racial preferences paid a white
plaintiff $433,500 to assure that the Supreme Court would not decide an “af-
firmative action” case that the Court had already accepted for review and
scheduled for argument.#

This kind of behavior is rare today, largely because groups like Planned Par-
enthood and the Black Leadership Forum generally have no reason to think
that a delay of a few months or a year in the Supreme Court’s consideration of
an issue would mean that the issue will be decided by a different group of jus-
tices. Under the Calabresi-Lindgren and Cramton-Carrington plans, however,
that prospect would loom large in the litigation tactics for many such organi-
zations.

43. Linda Greenhouse, Becoming Justice Blackmun: Harry Blackmun’s Supreme Court
Journey 200—01 (2005).

44. See Douglas Lederman, Settlement Prevents Supreme Court From Hearing Key Affir-
mative-Action Case, Chronicle of Higher Education A48 (Dec. 5, 1997) (available on
NEXIS).
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More fundamentally, the “final period” for the elderly justices on the Court
today is not at all equivalent to the situation that would be created by a regime
of fixed eighteen-year terms. It is one thing to know that you will be leaving
the Court “soon”—but at a time that is within your control (as long as you
remain alive and in possession of your faculties). It is quite another to know
that your term will expire next year or the year after that, and that no deci-
sion you make will allow you to remain on the Court beyond that point.

A dramatic example is close at hand. Chief Justice Rehnquist was diagnosed
with a serious case of thyroid cancer early in the Court’s 2004—2005 Term. He
was then eighty years old. He underwent radiation treatment and chemother-
apy, and he wore a tracheotomy tube in his throat. He missed four of the
Court’s seven argument sessions before returning to the bench in March.
Many observers (including myself) believed that he was certain to retire at the
end of the term. But in mid-May, Stuart Taylor, Jr., a respected commenta-
tor, offered a different view: “Rehnquist appears remarkably robust, mentally
sharp, and chipper in private, according to friends. And he has always seemed
to carry his opinion-writing and administrative workloads effortlessly. So
maybe Rehnquist will surprise a lot of people and stay on for another term or
two.45

We will never know how long the chief justice might have stayed.#¢ In early
September his condition deteriorated rapidly, and he died over Labor Day
weekend. But this outcome does not diminish the force of the point I am mak-
ing. When a prominent and widely cited commentator like Stuart Taylor be-
lieves that a seriously ill justice might “stay on for another term or two,” it is
reasonable to assume that the other members of the Court also consider that
to be a viable possibility.#” The justice himself would weigh his medical condi-

45. Stuart Taylor Jr., The Rehnquist Court, Nat'l J. 1 (May 21, 2005), LEXIS, News Li-
brary, National Journal File. Another respected commentator wrote in a similar vein in a
Web analysis posted on June 9, 2005. See Lyle Denniston, Commentary: The Rehnquist Rid-
dle, The Supreme Court Nomination Blog, <http://www.sctnomination.com/blog/> (June
9, 2005).

46. In mid-July 2005 the chief justice issued a public announcement “to put to rest the
speculation and unfounded rumors of my imminent retirement.” He stated: “I will con-
tinue to perform my duties as chief justice as long as my health permits.” Linda Greenhouse,
Despite Rumors, Rehnquist Has No Plans to Retire Now, N.Y. Times A-10 (July 15, 2005).

47. In fact, the justices “indicated that they were as surprised as the rest of the country
to learn late Saturday night that the chief justice had died.” One member of the Court added
that the chief justice “had an amazing few months,” and that his decision at the end of the
term not to retire had not seemed unreasonable. Linda Greenhouse, News Was Surprising
To Colleagues on Court, N.Y. Times A-1 (Sept. 5, 2005) (available on NEXIS).
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tion against the poisonous atmosphere in Washington that might make it im-
possible to confirm a successor. But it is highly unlikely—especially when we
consider the reluctance of most people to confront their own mortality—that
the justice would be engaging in final-period stratagems. The situation would
be quite different if the nation had adopted a regime of fixed eighteen-year
terms.

Perhaps it is wrong to assume that justices of the United States Supreme
Court ever engage in strategic behavior to achieve policy or ideological goals.
But if you believe that such behavior is within the bounds of possibility—as
supporters of the eighteen-year term plan do—then the “final period” prob-
lem is very real. Moreover, the phenomenon may manifest itself in ways other
than those I have discussed (for example, in encouraging justices to decide
some cases on a broad rather than a narrow basis). It thus provides a strong
reason for opposing any plan for fixed terms for members of the Court.

Stability of Precedent

The final area of concern involves the stability of Supreme Court precedent.
I believe that a system of staggered eighteen-year terms would destabilize the
law to some degree by weakening the norm that puts pressure on justices to
adhere to decisions that they would not endorse if the particular issue were
coming to the Court for the first time.

At the outset, I must acknowledge that even today, stare decisis does not seem
to carry enormous weight with the Court. Thus, Justice Kennedy, who has some-
times spoken so eloquently about “the rule of law,” is quite willing to overturn a
recent precedent when his inner voice tells him that the Constitution means
something different today from what it did fifteen years ago.*® But I think stare
decisis would get even less respect on a Court whose membership was changing

48. Justice Kennedy has elaborated on his reverence for “the rule of law” in at least two
major speeches: an address at the American Bar Association Annual Meeting in San Fran-
cisco on Aug. 9, 2003; and a speech to the Hong Kong High Court on Feb. 5, 1999. In the
latter, he emphasized that “the law transcends the judge” and that “the check on the judge...
is the law itself” Consistent with that approach, he joined Justice Scalia’s opinion in Stan-
ford v. Kentucky, 492 U.S. 361, 377-78 (1989), “emphatically reject[ing]” the suggestion
that the Court should apply its “ ‘own informed judgment’ regarding the desirability of per-
mitting the death penalty for crimes by 16- and 17-year-olds.” However, in 2005, he wrote
the opinion of the Court in Roper v. Simmons, 125 S. Ct. 1183 (2005), repudiating Stan-
ford and relying on the majority justices’ “own judgment...on the question of the accept-
ability of the death penalty under the Eighth Amendment.” Id. at 1191.
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every two years, particularly when one purpose of the new system is to allow the
incumbent President to put his—and his party’s—stamp on the Court.

Today, it is generally accepted that a change in the composition of the Court
is not an acceptable reason for overruling a precedent.* In part, this is because
one of the “[v]ery weighty considerations” that underlie the practice of stare
decisis is “the necessity of maintaining public faith in the judiciary as a source
of impersonal and reasoned judgments.”>® But under a system of staggered
eighteen-year terms, the law—or at least the law announced by the Supreme
Court—would become somewhat less “impersonal.” Each new justice would
come to the Court as the appointee of a President who was entitled by law to
make that appointment—and under a system that was explicitly designed to
make the Supreme Court “more responsive to the public and the political
branches’ understanding of the Constitution’s meaning.”>!

It would not be unreasonable for a justice to take that purpose into account
when confronted by a case in which recent precedent appears to require one
result, while the justice’s own analysis of the Constitution points to the op-
posite outcome. As the Court has often said, adherence to precedent “is not
an inexorable command,” especially in constitutional cases.>2 The altered un-
derstanding of the Court’s role that would underlie the new regime would
make it easier for a justice to reject a precedent handed down by a differently
composed Court a few years earlier.

It is instructive to consider the experience of the National Labor Relations
Board (NLRB). The NLRB is composed of five members who are appointed
by the President for staggered terms of five years. Over the last four decades,
the course of adjudication by the board has been marked by frequent rever-
sals of precedent as majority control has shifted from appointees of one Pres-

49. See, e.g., Florida Dept. of Health and Rehabilitative Services v. Florida Nursing
Home Assn., 450 U.S. 147, 153 (1981) (Stevens, J., concurring). In Payne v. Tennessee, 501
U.S. 808 (1991), Justice Marshall, in dissent, accused the majority of overruling a recent
precedent based on nothing more than a change in “this Court’s own personnel.” Id. at 850
(dissenting opinion). Justice Marshall said that the Court acknowledged that it was doing
this, but nothing in the Court’s opinion alludes to the change in membership. On the con-
trary, the Court was careful to give reasons that did not depend on a shift in personnel. See
id. at 827-30 (majority opinion). However, Justice Marshall was correct in saying that one
member of the new majority had previously endorsed the legitimacy of overruling based
on a change in membership. See South Carolina v. Gathers, 490 U.S. 805, 824 (1989)
(Scalia, J., dissenting).

50. Moragne v. States Marine Lines, Inc., 398 U.S. 375, 403 (1970) (emphasis added).

51. See supra Calabresi & Lindgren, pp. 15-98 [ms. p. 67].

52. Payne v. Tennessee, 501 U.S. 801, 828 (1991).
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ident to appointees of a new President of the opposite party.>* The “Kennedy
Board” overruled decisions of the “Fisenhower Board;” the “Nixon Board”
overruled the “Kennedy Board;” and so to the present, with the George W.
Bush Board overturning decisions of the Clinton Board.>* The current chair-
man of the NLRB, Robert J. Battista, recently presented a candid and illumi-
nating account of this process:

[Changes in the law] can come about because of social and eco-
nomic developments, or because of differing perceptions of what is
right and just....

With respect to the differing perceptions, it must be recognized
that Congress established an agency whose Members would serve rel-
atively short and staggered terms. Obviously, the Board majority
would reflect, to some degree, the governing philosophy of the ap-
pointing President. Purists may gnash their teeth at this, but it was
part of the congressional design.

This is not to say that Congress intended that one party would
blindly overrule the precedents of the other party. [All] holdings must
be within the fundamental principles set out in the Act, and all
changes must be explained. The Board is an administrative agency,
charged with not only an interpretative, but a policy-making role. It
is not an Article III court and thus the doctrine of stare decisis does
not strictly apply. However, all responsible Members recognize the
value of having stability, predictability, and certainty in the law. But,
if a Member honestly believes that a prior precedent no longer makes
sense, and that a change would be within the fundamental principles
described above, he/she can vote to change the law. To be sure, the
values of stare decisis counsel against an onslaught of changes. But

53. See Arthur D. Hellman, Getting It Right: Panel Error and the En Banc Process in the
Ninth Circuit Court of Appeals, 34 U.C. Davis L. Rev. 425, 466 n. 150 (2000).

54. See, e.g., Charles J. Morris, The Case for Unitary Enforcement of Federal Labor
Law— Concerning a Specialized Article III Court and the Reorganization of Existing Agencies,
26 Sw. L.J. 471, 477 (1972) (noting “tendency for certain Board policies to make pendu-
lum-type swings which reflect shifts in national political administrations); Samuel Estre-
icher, Policy Oscillation at the Labor Board; A Plea for Rulemaking, 37 Admin. L. J. 163,
163—66 n. 1 (1985) (listing 37 decisions by “Reagan Board” overruling precedents); Michael
D. Goldhaber, Is NLRB in a Pro-Labor Mood?, Nat'l L.]., Oct. 9, 2000, at B1 (noting that
Board, controlled by Democrats, issued twenty-two decisions overruling precedent in two-
year period); Special Report, 176 LRR 330, 333 (2005) (reporting observation by NLRB
member that Board “has reversed precedent in about eight or nine cases” since Republican
appointees became a majority).
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prudently exercised, change is proper and indeed was envisioned by
Congress.>>

There is some ambivalence in this description, but the overall thrust is clear.
Although Chairman Battista acknowledges that the Board “is not an Article
III court and thus [that] the doctrine of stare decisis does not strictly apply,”
he also emphasizes “the value of having stability, predictability, and certainty
in the law.” Nevertheless, he points out that the “the structure set up by Con-
gress” invariably and properly leads to “changes in the law” when a newly con-
stituted majority votes in accordance with “the philosophic views of the Pres-
ident” who appointed the members.

I am not suggesting that a system of eighteen-year staggered terms for
Supreme Court justices, with the Court’s membership changing every two
years, would lead to overruling on the scale seen in the NLRB. The Supreme
Court 7s an Article III Court, and the doctrine of stare decisis does apply. But
I do believe that a dynamic similar to the one described by Chairman Battista
would come into play. Justices could well take the position that it was “part of
the [new constitutional] design” that members of the Court “would reflect, to
some degree, the governing philosophy of” the President who appointed them.
And if a justice “honestly believe[d] that a prior precedent [did not correctly
interpret the Constitution],” he or she could properly vote for a different in-
terpretation. This thread of reasoning might seem especially attractive if the
new interpretation reflected not only the justice’s own view of constitutional
doctrine, but also the “governing philosophy” of the appointing President.

There is no way of knowing how often the justices—individually or in
numbers sufficient to constitute a majority—would act upon this line of
thinking.>¢ But what matters is not only the actual incidence of overruling,
but also the willingness of the Court to reconsider its precedents. The stabil-
ity of the law can be impaired even if the actual incidence of overruling is not

55. Robert J. Battista, The NLRB at 70: Its Past and Its Future, 58th NYU Annual Confer-
ence on Labor, <http://www.nlrb.gov/nlrb/press/releases/chairman_052005_nyu_speech.pdf>
(May 20, 2005).

56. It is surely not necessary to expound at length on why the frequent overruling
of precedent would be undesirable. Judge John R. Roberts, at his confirmation hearing
after he was nominated as Chief Justice of the United States, summed up the point suc-
cinctly: “Adherence to precedent promotes evenhandedness, promotes fairness, pro-
motes stability and predictability. And those are very important values in a legal sys-
tem.” Second Day of Hearings on the Nomination of Judge Roberts, <http://www.
nytimes.com/2005/09/13/politics/politicsspeciall/13text-roberts.html?pagewanted=
print> (visited Sept. 18, 2005).
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great. And for the reasons given, I believe that greater instability would be one
of the consequences of implementing the Calabresi-Lindgren plan.

Conclusion

Like the other contributors to this book, I have engaged in a great deal of
speculation. Thus, I must acknowledge that the consequences of the staggered-
term plan may not be as harmful as I have suggested. But the risks are real,
and I believe they are substantial.

This leads to a more general point that warrants emphasis. In the preced-
ing analysis I have tried to anticipate the likely behavior of justices, members
of Congress, advocacy groups, and institutional litigants (among others) if the
proposed new system were to be implemented. But the Supreme Court inter-
acts with so many legal and political actors that no one can confidently pre-
dict all of the consequences of change. Moreover, each response is likely to
trigger others.

I agree with Professor Farnsworth that those who propose amending the
Constitution to replace life tenure for Supreme Court justices with a system
of fixed staggered terms bear the burden of showing that the new arrangement
would clearly create net benefits.’” When the consequences of that new
arrangement will be determined by the reactions and counter-reactions of so
many different actors, there is simply no way that the proponents can meet
that burden.

Other Possible Measures

Calabresi and Lindgren insist that their plan for staggered eighteen-year
terms for Supreme Court justices “is fundamentally a conservative, Burkean
idea that would restore the norms in this country that prevailed between 1789
and 1970 as to the tenure of Supreme Court justices.”>® This characterization
is not persuasive. There is a vast difference between an eighteen-year tenure
that comes to an end because the justice dies or chooses to retire and an eight-
een-year ferm that is commanded by law. There is a vast difference between
an average interval of two years between vacancies and a statute (or constitu-
tional provision) that creates a vacancy for a particular seat at a particular mo-
ment.

57. See supra Ward Farnsworth, The Case for Life Tenure, pp. 251-269.
58. See supra Calabresi & Lindgren, pp. 15-98 [ms. p. 101].
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The more important question, however, is not whether the eighteen-year
term proposal would restore the norms of earlier eras but whether it repre-
sents good policy for the future. From that perspective, one could argue that
some form of term limits would serve a purpose today that would have been
largely unnecessary before the Warren Court era. During the nineteenth cen-
tury and the first half of the twentieth century, there were historical moments
when the Supreme Court played a central role in the political life of the na-
tion, but these moments were intermittent. Today, the Court’s influence is
pervasive. And if justices are lingering on the bench longer than they should,
or if lengthy tenures result in a Court too far removed from democratic ac-
countability, the consequences are far more severe.

For the reasons given above, I believe that the proposed system of eight-
een-year staggered terms would create more problems than it would solve. T
turn now to other possible measures for dealing with concerns about justices’
mental decrepitude and for restoring greater democratic accountability.

Averting Mental Decrepitude

Although it is true that mental decrepitude is not necessarily a consequence
of advanced age, the correlation is sufficiently great that the most direct way
of avoiding mental decrepitude on the Court would be to amend the Consti-
tution to require justices to step down at a specified age. Professor Farnsworth
has cogently summarized the arguments for and against this approach. He
concludes that “[t]he case for age limits deserves serious consideration.”>

Professor Farnsworth’s analysis is persuasive, but I doubt that even this mod-
est reform is politically feasible. Any attempt to enact a compulsory retirement
provision for Supreme Court justices would almost certainly be met with cries
of “invidious discrimination” from some quarters of the civil rights commu-
nity. Indeed, Calabresi and Lindgren themselves decry “mandatory retirement
age requirements generally because they blindly discriminate against individ-
uals based on age.”®® Given the difficulty of gaining approval for a constitu-
tional amendment, this is probably a fatal obstacle apart from everything else.

The prospect that one or more justices will remain on the bench establish-
ing the law of the nation for some period after they are no longer mentally

59. See supra Farnsworth, p. 268.

60. See supra Calabresi & Lindgren, pp. 15-98 [ms. p. 63]. I disagree with Calabresi
and Lindgren on this point. If mental decrepitude in members of the Court is as serious a
threat as they believe it to be, a measure that “blindly discriminates” against some elderly
but still-competent justices is a small price to pay for avoiding or at least reducing the threat.
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competent is a disturbing one. Perhaps an extreme example will come to pub-
lic attention sometime in the future and will galvanize public opinion, sweep-
ing away all opposition to a compulsory-retirement amendment. Failing that,
we will have to rely on family and friends to persuade or cajole a mentally de-
crepit justice into accepting the necessity of stepping down. That might seem
like a counsel of despair, but informal processes of that kind have operated
successfully with lower court judges on at least some occasions.®!

Restoring Greater Democratic Accountability

Professors Calabresi and Lindgren marshal an impressive array of academ-
ics and other commentators who express concern that the system of life tenure
for Supreme Court justices deprives “the public and political branches...of
their one constitutionally provided method of ensuring that the Supreme
Court accurately reflects the popular understanding of what the Constitution
requires.” They suggest that “the problem of democratic unaccountability is
the primary reason cited by scholars for reconsidering life tenure.”

I share the concerns about the “democratic unaccountability” of the Court
today, but I doubt very much that the proposed reform would provide an ef-
fective cure. This is a large subject; I will explain briefly why I do not find the
argument persuasive.

A key element of the argument is this: “The mechanism of the appoint-
ment process with the President nominating candidates and the Senate con-
firming them is the main and really the only guarantee that the Supreme Court
will reflect public norms.”62 In my view, reliance on the Senate confirmation
process to “guarantee that the Supreme Court will reflect public norms” is mis-
placed. For one thing, as recent history demonstrates, Senate rules and tradi-
tions give the minority enormous powers of delay and obstruction. We can-
not assume that a nominee who wins confirmation by the Senate will come to
the Court “instill[ed with] popular values of constitutional interpretation”®—
much less that he or she will advance those values as a member of the Court.

More broadly, if divorcement from democratic accountability is reflected
in the decisions of the current Court (as I believe it is), the phenomenon is

61. See H. R. Jud. Comm., The Operations of Federal Judicial Misconduct and Recusal
Statutes: Hearing Before the Subcommittee on Courts, the Internet and Intellectual Property,
107th Cong. 91-92 (Nov. 29, 2001) (testimony of Arthur D. Hellman and Michael J. Rem-
ington).

62. See supra Calabresi & Lindgren, pp. 15-98 [ms. p. 27].

63. Id. at [ms. p. 28].
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sustained and fed by forces that are largely impervious to correction by Sen-
ate confirmation processes. Here it is necessary to delve briefly into the ques-
tion: What are the “public norms” that a more democratically accountable
Court would embrace? On that point, I agree with Calabresi and Lindgren
that “the American public is now more committed than are lawyerly elites to
the notion that constitutional cases should be decided based on text and his-
tory.’¢* I take this position, not on the basis of opinion polls or other surveys,
but because it is hard to imagine how the public could be less committed to
text and history in constitutional interpretation than the “lawyerly elites,” par-
ticularly those in academia.

But it is a commitment to “text and history” —and to giving text and his-
tory priority over particular precedents that support new claims of liberty or
equality—that gets nominees (at least Republican nominees) in trouble in the
Senate. This is partly a consequence of pressure from interest groups, as dis-
cussed earlier in this essay, but it also reflects the zealously argued preferences
of the dominant organs of the mainstream media and the “lawyerly elites”
whose influence the Calabresi-Lindgren proposal seeks to circumvent.

Today, the mainstream media and the lawyerly elites applaud courts when
they implement favored policy choices through the medium of constitutional
interpretation. And they exhort Senators to reject nominees who do not share
a commitment to an “evolving sense of the meaning of constitutional
clauses.”®> These voices are likely to carry more weight in the confirmation
process than the vaguely felt concerns of the general public, to whom the is-
sues are remote and arcane.

Of course the media and the elites do not always prevail, but in the envi-
ronment I have described, it is doubtful whether the confirmation process will
foster democratic accountability of the kind that Professors Calabresi and
Lindgren seek. In all likelihood, the Supreme Court will continue on its pres-
ent course whether with the same membership or with new justices—and
whether new justices join the Court at regular or irregular intervals. “No more
Souters” may be an exhilarating rallying cry for those who are disappointed
by the direction the current Court has taken, but I would not put money on
it as a description of the Court in the foreseeable future, even if Republican
Presidents are making all the appointments.

Is there, then, any hope for bringing greater democratic accountability to
the Court? Ironically, today one of the greatest obstacles to pursuing even

64. See supra Calabresi & Lindgren, pp. 15-98 [ms. p. 79].
65. That Scalia Charm, N.Y. Times A16 (Mar. 21, 2005) (editorial).
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modest measures is the rhetoric of some of the Court’s critics.®® Tom Delay
calls for “hearings on the definition of good behavior” to help Congress “hold
the judiciary accountable.” Pat Robertson suggests that an out-of-control ju-
diciary is a more serious threat to the nation than Al-Qaeda terrorists.” Sen-
ator John Cornyn appears to say that courthouse violence, although “without
justification,” can be attributed in part to “judges [who] are making political
decisions yet are unaccountable to the public.”8
Now recall the comments by Dean Kramer:

The Constitution leaves room for countless political responses to an
overly assertive Court: Justices can be impeached, the Court’s budget
can be slashed, the President can ignore its mandates, Congress can
strip it of jurisdiction or shrink its size or pack it with new members
or give it burdensome new responsibilities or revise its procedures.

But anyone who proposed any of these measures today would be con-
demned by the mainstream media, bar associations, and law professors as an
ally of Tom DeLay and Pat Robertson seeking to destroy judicial independence.
(As far as I have been able to determine, Dean Kramer did not defend DeLay
when DeLay was attacked for his comments on an “unaccountable judiciary.”)

For my own part, I am reluctant to embrace any of the rather drastic re-
sponses that Dean Kramer appears to suggest.®® There may be some more
modest measures that could bring a small degree of “democratic accountabil-
ity” to the Court, but that is a topic for another day.

66. I recognize that the statements quoted here do not specifically target the Supreme
Court, but that is a distinction that will matter little to those who are disturbed by the rhet-
oric.

67. This Week With George Stephanopoulos (ABC television broadcast, May 1, 2005),
LEXIS, Nexis Library, ABC File.

68. 151 Cong. Rec. S 3126 (daily ed. Apr. 4, 2005). Senator Cornyn later clarified his
remarks, saying, “I am aware of no evidence whatsoever linking recent acts of courthouse
violence to the various controversial rulings that have captured the nation’s attention in re-
cent years.” Sen. John Cornyn, Letters; Senator Responds to Editorial on Judges, Los Ange-
les Times B14 (Apr. 16, 2005).

69. In September 2004, a subcommittee of the House Judiciary Committee held a hear-
ing on a bill that included two of the “political responses” proposed by Dean Kramer: im-
peachment and withdrawal of jurisdiction. I testified in opposition to these provisions and
to the bill as a whole. See H.R. Jud Comm. Constitution Restoration Act of 2004: Hearing
Before the Subcommittee on Courts, the Internet and Intellectual Property of the House Judi-
ciary Committee on H.R. 3799, 108th Cong. 17-31 (Sept. 13, 2004).
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