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INTRODUCTION

The Trump Administration's (arguably) most polemic immigration
policy-Executive Order No. 13,767 mandating the construction of an
international border wall along the southwest border of the United
States'-offers a timely and instructive opportunity to revisit the elusive
question of the federal eminent domain power and the historical practice
of cooperative federalism. From federal efforts to restrict admission and
entry of foreign nationals and aliens (the so-called "travel ban")2 to
conditioning federal grants on sanctuary city compliance with federal

* Assistant Professor of Law, University of Pittsburgh School of Law.
1. Exec. Order No. 13,767, 82 Fed. Reg. 8793 (Jan. 25, 2017).
2. See generally Hawaii v. Trump, 871 F.3d 646, 649-50 (9th Cir. 2017) (per curiam);

Int'l Refugee Assistance Project v. Trump, 857 F.3d 554, 573, 6
34 (4th Cir. 2017); Washington v. Trump, 847 F.3d 1151, 1156-57 (9th Cir. 2017) (per
curiam); Sarsour v. Trump, 245 F. Supp. 3d 719, 724 (E.D. Va. 2017); Hawaii v. Trump, 241
F. Supp. 3d 1119, 1122, 1127, 1138 (D. Haw. 2017); Aziz v. Trump, 234 F. Supp. 3d 724,
726-28 (E.D. Va. 2017).
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immigration enforcement,3 state and local governments (mostly liberal

and Democratic enclaves) today have become combative4 by resisting a

federal immigration agenda pushed by the Trump Administration. These

efforts to resist rely upon self-determined local and state policymaking or

the federal courts to sustain sovereign autonomy.5 However, amidst the

more well-known examples of "uncooperative federalism," such as the

travel ban and sanctuary cities, is a property law angle to "cooperative

federalism." A recently introduced bill in Congress may be viewed not

only as a political reaction to an arguably heavy-handed federal

immigration policy, but an aide-m6moire to an old cooperative system of

land acquisitions between the federal government and the states in the

early republic.
In October 2017, ten Democratic members of the House of

Representatives introduced "Protecting the Property Rights of Border

Landowners Act" that, if passed, would prohibit Attorney General Jeff

Sessions and Kirstjen Nielsen, Secretary of the Department of Homeland

Security ("DHS"), from acquiring, by eminent domain,6 private property

along the border to build an international border wall.7 Specifically, the

bill restricts the federal eminent domain power for purposes of

"constructing a wall, or other physical barrier, along the international

border between the United States and Mexico." 8

The bill is just one of many congressional responses to President

Donald J. Trump's immigration policy. The proposed amendment revises

the existing Immigration and Nationality Act ("INA"), 9 which currently

gives the Secretary of DHS the authority to put resources into her agency

to patrol the border, and where necessary and appropriate, construct

3. See generally County of Santa Clara v. Trump, No. 17-cv-00574-WHO, 17-cv-00485-

WHO, 2017 WL 5569835, at *1 (N.D. Cal. Nov. 20, 2017); City of Philadelphia v. Sessions,

No. 17-3894, 2017 WL 5489476, at *2 (E.D. Pa. Nov. 15, 2017); City of Seattle v. Trump,

No. 17-497-RAJ, 2017 WL 4700144, at *3 (W.D. Wash. Oct. 19, 2017); City of Chicago v.

Sessions, 264 F. Supp. 3d 933, 936-38 (N.D. Ill. 2017); City of Richmond v. Trump, No. 17-

cv-01535-WHO, 2017 WL 3605216, at *1 (N.D. Cal. Aug. 21, 2017); County of Santa Clara

v. Trump, 250 F. Supp. 3d 497, 507 (N.D. Cal. 2017).
4. See Federalism and Administrative Structure, 92 YALE L.J. 1342, 1343 (1983)

(published summary of a paper presented by Robert Cover at a Yale symposium) (arguing

that "'cooperative federalism' undermines the only viable restraint on the congressional

exercise of enumerated powers: the political process").
5. Complaint for Declaratory and Injunctive Relief at 14-16, California v. United

States, No. 17CV1911W BLM (S.D. Cal. Sept. 20, 2017), 2017 WL 4216386 (contending that

section 102 of the Illegal Immigration Reform and Immigrant Responsibility Act, known as

the REAL ID waiver authority, is unconstitutional).
6. U.S. CONST. amend. V.
7. H.R. 3943, 115th Cong. (2017).
8. Id.
9. Id.
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barriers.10 The sponsors of the bill to restrict the federal eminent domain
power are all Democrats representing districts either abutting or located
near the U.S. border with Mexico (with the exception of New York),
including ones in Texas, New Mexico, California, and Arizona."

The proposed amendment is instructive. It reminds us that, indeed,
the early practice at the founding of the nation was to limit, or simply
refuse to recognize, the federal government's power to condemn land
within state borders.12 For almost eight decades after ratification the
federal government did not purely exercise an eminent domain power. 13
Instead, the custom was for the federal government to identify land
located within state borders that it needed for a federal project (say, for
a courthouse, lighthouse, or roads) and request a state legislature to
condemn the land and convey it over to the federal government. 14 Or the
federal government would file suit in state court as a plaintiff and follow
state condemnation proceedings to acquire the land. 15 Otherwise, during
that era, the Takings Clause was arguably a constraint on the federal
government's power to condemn land only in the District of Columbia and
the federal territories where it always had the sovereign power similarly
available to the states.16 This historical record suggests the federal power
to condemn land was not an essential ingredient for the federal
government to accomplish its major federal projects, particularly military
and national security building.17 Instead, it was cooperation with the
states.

This Essay sheds light on the old cooperative system of land
acquisition between the federal government and the states in light of
today's debates over land acquisition for the construction of an
international wall. This Essay proceeds in three Parts.

Part I briefly discusses President Trump's Executive Order
mandating the construction of a physical wall along the border for
purposes of national security and raises some of the potential land
acquisition obstacles the Trump Administration faces along the way.

Part II explores the historical practices and sentiments of federal
land acquisition post-ratification. In particular, this Part explores the

10. Immigration and Nationality Act, 8 U.S.C. § 1103(a) (2012).
11. Heather K. Gerken, Our Federalism(s), 53 WM. & MARY L. REV. 1549, 1556-60

(2012).
12. U.S. CONST. amend. V.
13. William Baude, Rethinking the Federal Eminent Domain Power, 122 YALE. L.J.

1738, 1738 (2013).
14. Id.
15. Id.
16. Id.
17. Id. at 1762.
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debates in Congress and amongst federal and state courts, including the

Supreme Court, over the question of whether Congress enjoyed a federal

eminent domain power. William Baude's scholarship is instructive on

this point.18 Part II also shows how the consent and cooperation system

of land acquisition between the federal government and the states

actually operated in practice, drawing on mid to late 1800s examples of

cooperation to acquire land for forts and arsenals. This history suggests
that the founding generation would likely have been reluctant to allow

Congress to seize private land purely within state boundaries for an

international wall, or any other national security or civil-military project.
Part III draws practical parallels and political contradictions

between the history of cooperative federalism and the recent bill

introduced by House Democrats to restrict the federal takings power

along the border. This contemporary effort to rein in the federal eminent

domain power, supported entirely by Democrats, embraces an originalist

spirit of the founding generation by potentially forcing a Republican

Administration and Republican-led Congress to revert to a system of

consent and cooperation to acquire land for the border wall. 19

If such a bill were to pass, the federal government, in essence, would

likely have to pursue alternative means, such as filing as a plaintiff in

state court to condemn land necessary for the wall, or requesting the

legislatures of states bordering Mexico to condemn the land under state

law and then purchase the land from the states.20 Of course, the

likelihood of the bill's passage is quite low given the current political

climate in Washington. However, this political reality should not hinder
the unusually paradoxical nature of today's Republicans' support of

federal takings to acquire land for the border wall and Democrats' efforts

to restrain the national eminent domain power.

18. Id. at 1738.
19. It is fair to say that both Republicans and Democrats (and for that matter

conservatives and liberals) have historically entertained a game of fair-weather federalism,

choosing expanded federal intervention or state and local control depending on the political

environment at the time. Heather Gerken has written on this subject of progressive

federalism tending to flip (or readjust) the paradigm of the historical binary vision of

conservative support for federalism and liberal support for national power. See Heather K.

Gerken, A New Progressive Federalism, DEMOCRACY, no. 24, Spring 2012, at 37, https://

democracyjournal.org/magazine/24/a-new-progressive-federalism. For example, many

Democrats supported stronger policing and patrolling of the southwest border, including

condemning private lands to construct a 700-mile fence along the border in 2007, during

the Bush Administration. See infra Part I; Annie Linskey, In 2006, Democrats Were Saying

'Build That Fence!' Bos. GLOBE (Jan. 27, 2017), https://www.bostonglobe.com/news/politics
/2017/01/26/when-wall-was-fence-and-democrats-embraced/QE7ieCBXjXVxO63pLMTe90/
story.html.

20. See infra Part III (discussing examples of the old cooperative federalism system of

land acquisition in detail).
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COOPERATIVE FEDERALISM

I. THE BORDER WALL EXECUTIVE ORDER

On January 25, 2017, President Donald J. Trump issued an
Executive Order mandating the "immediate construction of a physical
wall on the southern border" of the United States.21 Pursuant to the
Immigration and Nationality Act,22 the Secure Fence Act of 2006,23 and
the Illegal Immigration Reform and Immigrant Responsibility Act of
1996 ("IIRIRA"),24 the Executive Order seeks to "ensure that the Nation's
immigration laws are faithfully executed"25 and to protect the country
from a "recent surge of illegal immigration at the southern border with
Mexico."26 The Executive Order proposes, among other things, the
construction of a physical, contiguous, and impassable wall along the
southern border at all points of entry in accordance with the Secure Fence
Act and the IIRIRA to mitigate illegal immigration.27 Under current
federal laws, Kirstjen Nielsen, Secretary of Homeland Security, may take
necessary steps to allocate resources to construct the wall, and with the
assistance of Attorney General Jeff Sessions and the Department of
Justice, acquire the necessary land to construct the wall by voluntary
sale or eminent domain.28 The response to the Executive Order was both
welcoming and divisive.29 And while an international wall requires
congressional approval of federal funds to finance such a large-scale
national security project, some of the most difficult problems are not
necessarily the costs, but land acquisition.30

Indeed, the construction of an international border wall would be
inconceivable if it were not for Congress's power to acquire private

21. Exec. Order No. 13,767, 82 Fed. Reg. 8793 (Jan. 25, 2017).
22. 8 U.S.C. §§ 1101-1537 (2012).
23. Pub. L. No. 109-367, 120 Stat. 2638 (2006).
24. Pub. L. No. 104-208, Div. C, 110 Stat. 3009, 3009-546 to -724 (1996).
25. Exec. Order No. 13,767, 82 Fed. Reg. at 8793.
26. Id.
27. Id. at 8794. A physical wall is defined in the Executive Order as a "contiguous,

physical wall or other similarly secure, contiguous, and impassable physical barrier." Id.
28. Immigration and Nationality Act, 8 U.S.C. § 1103(a)-(b) (2012).
29. Julie Hirschfeld Davis, Trump Orders Mexican Border Wall to Be Built and Plans

to Block Syrian Refugees, N.Y. TIMES (Jan. 25, 2017), https://www.nytimes.com/2017/01/25/
us/politics/refugees-immigrants-wall-trump.html; David Nakamura, Trump Signs
Directive to Start Border Wall with Mexico, Ramp Up Immigration Enforcement, WASH.
POST (Jan. 26, 2017), https://www.washingtonpost.com/politics/trump-pledges-to-start-
work-on-border-wall-within-months/2017/01/25/dddae6ee-e31e-1 1e6-bal 1-63c4b4fb5a
63-story.html?utmterm=.8858e7feaeal.

30. Gerald S. Dickinson, The Biggest Problem for Trump's Border Wall Isn't Money. It's
Getting the Land, WASH. POST (Mar. 3, 2017), https://www.washingtonpost.com/
posteverything/wp/2017/03/03/the-biggest-problem-with-trumps-border-wall-isnt-money-
its-getting-the-land/?utm term=.a5c78fc44155.
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property by eminent domain.31 The U.S.-Mexico border is almost two

thousand miles.32 Only about one-third-approximately 632 miles-of

the land the wall would sit on is owned by the federal government or by

Native American tribes.33 States or private property owners, especially

along the Texas-Mexico border, own approximately sixty percent of the

borderland.34 Texas, where more than half of the land abutting Mexico is

located, retained its public lands when it was admitted to the Union in

1845.35 The state retained title to its land and therefore was not

implicated by President Theodore Roosevelt's "Roosevelt Reservation,"

which designated lands within sixty feet of the U.S.-Mexico border as

public in 1907, including parts of California, New Mexico, and Arizona.36

Most of the land Texas retained has now been sold to private property

owners and local governments. Today, approximately forty-nine hundred

privately owned parcels exist along the Texas-Mexico border, which

means there will likely be many takings challenges to come if landowners

refuse voluntary sale and purchase negotiations.37 The construction of a

seven hundred mile fence along the border during the Bush and Obama

Administrations required a significant number of condemnations to be

filed in Texas, New Mexico, Arizona, and California between 2007 and

2012, some of which are still ongoing.3 8

31. General Condemnation Act, 40 U.S.C. § 3113 (2012). While the General

Condemnation Act ("GCA") gives the federal government the general power to exercise

eminent domain, the Declaration of Taking Act ("DTA") created a procedure to expedite the

taking of title and possession of lands to enable the United States to begin construction

work before final judgment. 40 U.S.C. § 3114 (2012). This expedited procedure has raised

concerns amongst affected landowners as to whether the federal government will

adequately negotiate or properly consult with landowners prior to, during, or after

condemnation proceedings. Congress mandates some level of negotiation between the

federal government and the affected landowner of a property interest prior to the institution

of eminent domain procedures. 8 U.S.C. § 1103(b)(3) (2012). The negotiation must be a bona

fide effort. See United States v. Certain Interests in Prop. in Cascade, 163 F. Supp. 518,

524 (D. Mont. 1958). Further, a federal court may require additional negotiations as a

condition precedent to condemnation if it finds negotiations inadequate. See United States

v. 1.04 Acres of Land, 538 F. Supp. 2d 995, 1011 (S.D. Tex. 2008) (citing Cascade, 163 F.

Supp. at 524).
32. U.S. GOv'T ACCOUNTABILITY OFFICE, GAO-15-399, SOUTHWEST BORDER: ISSUES

RELATED TO PRIVATE PROPERTY DAMAGE 5 (2015).

33. Id.
34. Id.
35. United States v. City & Cty. of Denver, 656 P.2d 1, 5 n.2 (Colo. 1982) (en banc).

36. CHAD C. HADDAL ET AL., CONG. RESEARCH SERV., RL33659, BORDER SECURITY:

BARRIERS ALONG THE U.S. INTERNATIONAL BORDER 17-18 (2009).

37. Anne Ryman, Dennis Wagner, Rob O'Dell & Kirsten Crow, Journey Reveals Reality

of the Border-And Roadblocks to a Wall, USA TODAY: THE WALL, https://

www.usatoday.com/border-wall (last visited Apr. 23, 2018).
38. United States v. 1.04 Acres of Land, 538 F. Supp. 2d 995 (S.D. Tex. 2008). In 1996,

Congress passed the IIRIRA, which gave the Attorney General the authority to condemn
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Today, it is d6jA vu all over again, but this time the rhetorical punch
of a "fence" along the border has been replaced with an impassable and
contiguous "wall." While Congress and the Trump Administration's
power to appropriate federal monies to construct the international wall
is universally accepted today, historically Congress and its federal agents
did not enjoy such a pure and direct power to condemn private property
within state boundaries. This history makes the recently introduced bill
by Democrats (which I will discuss shortly) to rein in the federal eminent
domain power a timely opportunity to discuss an old cooperative relic of
the past.

II. COOPERATIVE FEDERALISM AND TAKINGS AT THE FOUNDING

It is commonly accepted that both federal and state governments may
take private property for a public use upon just compensation.39 The
power to condemn has been a key ingredient for many of the
government's modern-day national security and public works projects.
Part of the universal acceptance is that Congress statutorily authorizes
the power, and any officer of the government may use the power to
acquire real estate that is necessary or advantageous by filing a taking
action in federal court.40 William Baude's excellent scholarship helps us
untangle some of the confusion over why this important power exists,
even though nothing in the Constitution expressly grants Congress the
power.41 As Baude argues, "[t]he lack of federal eminent domain

land along the border to build fencing. 8 U.S.C. § 1103(b)(3) (2012). In 2006, Congress
amended the IIRIRA under the Secure Fence Act of 2006 which allowed the Attorney
General and DHS to construct fencing along the entire U.S.-Mexico border, including parts
of Texas. Pub. L. No. 109-367, § 3, 120 Stat. 2638, 2638-39 (2006). Today, the Attorney
General and the Secretary of DHS enjoy wide-ranging discretion to exercise the federal
takings power. The primary statute effectuating this power is the GCA, which was enacted
in 1888. 40 U.S.C. § 3113 (2012). This statute, along with the Declaration of Takings
statute, was used to take land to construct the 700-mile fence in 2007. See Consolidated
Appropriations Act of 2008, Pub. L. No. 110-161, § 564, 121 Stat. 1844, 2090-91 (2007).

39. See generally Ilya Somin, Is There a Federal Eminent Domain Power?,
JOTWELL.COM (Sept. 4, 2013), https://conlaw.jotwell.comlis-there-a-federal-eminent-
domain-power (reviewing Baude, supra note 13).

40. 40 U.S.C. § 3113 (2012) ("An officer of the Federal Government authorized to
acquire real estate for the erection of a public building or for other public uses may acquire
the real estate for the Government by condemnation, under judicial process, when the
officer believes that it is necessary or advantageous to the Government to do so."); William
Michael Treanor, The Original Understanding of the Takings Clause and the Political
Process, 95 COLUM. L. REV. 782, 787 (1995) (noting that a common purpose for exercising
eminent domain in the colonial era was for building roads); see also Baude, supra note 13,
at 1763.

41. See Baude, supra note 13, at 1761.
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authority was not simply the oversight of an earlier time, but rather the

result of a well-functioning regime of cooperative federalism."42

According to Baude, it took almost eight decades after the founding

for political and doctrinal uncertainty over the federal eminent domain

power to be resolved as a result of a congressional act in 1864 and a

Supreme Court ruling in 1875.43 This history strongly suggests that the

federal power to condemn was not necessary for the government to

pursue its national projects. It is not out of the realm of possibility that

the founding generation would have supported a cooperative system of

takings with the states instead of purely federal action to acquire land

for a border wall.4 4

A. Political Developments

There was much confusion over whether Congress could exercise the

power to condemn land within the states post-ratification (starting in

1789 and the amendments beginning in 1791).45 While Congress

historically enjoyed the power to raise money to construct forts,

lighthouses, arsenals, courthouses, and roads, among other things,
Baude's research shows that it is by no means obvious that the Founders

intended to give Congress the power to directly condemn land within the

states to build federal structures, such as walls or fortresses, for national

security purposes. This is further complicated by the text of the founding

document itself, which does not expressly grant such a power. Similar to

today's contentious debates over acquiring land for an international wall,
the acquisition of private property for major national security projects

also endured controversy in the founding era.
James Madison drafted the early versions of the Takings Clause,

which, by the time of ratification, stated: "[N]or shall private property be

taken for public use without just compensation."46 But Madison left a thin

42. Id. at 1762.
43. Id. at 1761.
44. Note that many of the states bordering Mexico did not enter the Union until years

after ratification.
45. Baude notes that his question of the origins of the federal eminent domain power

has garnered considerable debate amongst only a few scholars. See Baude, supra note 13,

at 1741; see also Adam S. Grace, From the Lighthouses: How the First Federal Internal

Improvement Projects Created Precedent that Broadened the Commerce Clause, Shrunk the

Takings Clause, and Affected Early Nineteenth Century Constitutional Debate, 68 ALB. L.

REV. 97, 141 (2004); Gary Lawson & Patricia B. Granger, The "Proper" Scope of Federal

Power: A Jurisdictional Interpretation of the Sweeping Clause, 43 DUKE L.J. 267, 270 n.8

(1993); Gary Lawson & David B. Kopel, Bad News for Professor Koppelman: The Incidental

Unconstitutionality of the Individual Mandate, 121 YALE L.J. 267, 280-81 (2011).

46. AKHIL REED AMAR, THE BILL OF RIGHTS: CREATION AND RECONSTRUCTION 77-78
(1998) (alteration in original).
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that "[a] public exigency need not be one which affects all equally . . . . It

is enough, for many purposes, that there be merely a local exigency."144

The Supreme Court of California upheld this form of cooperative

federalism for land acquisition. The court explained that national

security allows for California, "having a public interest in this defense,"
to condemn private property and transfer it to the federal government as

part of a cooperative scheme to secure the means of defense.145 Indeed,
the court was not shy about the reality of foreign affairs, and that the

federal government, having the means of war and defense, was entrusted

to defend the nation against foreign invasion and provide national
security.14 6 But the court also acknowledged that nothing in the
Constitution said anything regarding the power to condemn land within

the state for federal forts.147 Indeed, California, the court said, may
choose the federal government as the agent to accomplish the goal of

constructing a fort for national security purposes, and that such a taking
is clearly a public use for the citizens of California.148 Essentially, the
court found that there is no rule or principle under the state or federal
constitutions that prohibits the federal government from filing a

condemnation action in California to obtain the land necessary for a

fort.149 As the court concluded, "[i]t may be considered a sufficient
guarantee that the Federal Government will use the property in the right

way, that such is the implied obligation of the Government, or that its

interest or its duty will so direct."150

A slightly different cooperative federalism was practiced in Michigan.

The Michigan state legislature authorized the Governor's power to

exercise eminent domain within the state and then turn the land over to

the United States to erect a lighthouse.15 1 The Governor would be

contacted by federal agents who would request the land situated within
the state as necessary for the construction of a lighthouse.152 The

Governor would then appoint three commissioners to condemn the land

144. Id. (quoting J.B. Thayer, The Right of Eminent Domain, 19 MONTHLY L. REP. 241,
254 (1856)). Interestingly, the court cited Dickey v. Maysville, Washington, Paris &

Lexington Turnpike Road Co., which stood for the proposition at the time that "[u]nless

Congress shall elect to exert its right of eminent domain, and buy a State road, or make one

or help to make or repair it, the constitution gives no authority to use it as a post road,

without the consent of the State." 37 Ky. (7 Dana) 113, 113 (1838).
145. Gilmer, 18 Cal. at 257.
146. Id. at 255-56.
147. Id. at 256.
148. See id. at 256-60.
149. Id.
150. Id. at 260.
151. People ex rel. Trombley v. Humphrey, 23 Mich. 471, 472 (1871).
152. See id. at 472-73.
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by appraising the value and determining just compensation. 153 Once the
commissioners completed the taking of title, the Governor would then
convey the land to the federal government. The federal government's
justification for such a cooperative practice was to regulate, control, and
protect commerce along navigable waters.154 However, the statute was
found unconstitutional on the grounds that the state inherently may not
authorize the taking of private property within the state border only for
the governor to convey it over for use exclusively by the federal
government.155 The judicial decision was an outlier, as there are few
cases that purport to find state cooperation in federal land acquisition
inconsistent with the Constitution. 156

In Connecticut, another form of cooperative federalism was practiced.
There, a local municipality, as opposed to solely the state legislature, was
permitted to condemn private property for the exclusive purpose of
conveying the property to the federal government for naval purposes. 157

In April, 1868, New London exercised this power, taking private land and
conveying it over to the Secretary of Navy. 158 In Rhode Island, the state
legislature enacted a law specifically for the fortification of Newport,
which, similar to Michigan, permitted the governor to force the transfer
of land to the state to then convey to the federal government. 159 Indeed,
in New York, the state legislature authorized the state to commence
condemnation proceedings on behalf of the federal government to acquire
lands, which would benefit the citizens of the state.16 0 There, the statute
authorized the federal government to file a claim as a petitioner in New
York courts.16 1 In other words, the state accepted "aid offered by the
United States in carrying on a public work in which both are
interested."162 As Baude remarks, examples of consent and cooperation
"suggest that the constitutional design anticipated state involvement in
federal land acquisitions and building projects."SS Central to many of
these state-led efforts to seize land and convey to the federal government
was national security.

153. Id.
154. Id. at 476.
155. Id. at 472-73, 483.
156. See Darlington v. United States, 82 Pa. 382, 386-87 (1876).
157. Branch v. Lewerenz, 53 A. 658, 659 (Conn. 1902).
158. Id.
159. See Baude, supra note 13, at 1762.
160. In re United States, 96 N.Y. 227, 227 (1884).
161. Id.
162. Id.
163. See Baude, supra note 13, at 1760.
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So, what is one to make of this history of federal-state cooperation in

light of today's polemic debate over national immigration policy and the

proposed international border wall between the United States and
Mexico?

III. COOPERATIVE FEDERALISM AND THE U.S.-MEXICO BORDER WALL

Today, effectively any authorized officer of the federal government

may exercise a federal taking by initiating condemnation proceedings in

federal court.164 At one time nearly eight thousand federal takings

occurred each year.165 In fact, the federal government has already

acquired "plenty" of land.166 Indeed, the power, largely authorized

through the General Condemnation Act and the Declaration of Taking

Act, has given the federal government carte blanche to condemn land for,

among other things, civil, military, and national security projects,
including an international border wall, with little resistance from

landowners, state, or local governments.167 The specter of such a "great

power[]" is relevant to today's debate over land acquisition for the Trump

Administration's border wall.16 8 The debate has culminated in a

legislative measure by Democrats in the House to restrict the federal

power. This political response to the border wall Executive Order offers

an opportunity to tie the historical practices and sentiments of federal

land acquisition to a major contemporary debate over federal takings

power.
Like the Senate and House representatives who debated land

acquisitions for forts and arsenals at the founding, some elected officials

representing districts along the U.S.-Mexico border today oppose the

construction of the wall. Rep. Ruben Gallego of Arizona, stated that "it's

already abundantly clear that Mexico won't pay for Trump's . . . border

164. See 40 U.S.C. § 3113 (2012) ("An officer of the Federal Government authorized to

acquire real estate for the erection of a public building or for other public uses may acquire

the real estate for the Government by condemnation, under judicial process, when the

officer believes that it is necessary or advantageous to the Government to do so.").

165. See Baude, supra note 13, at 1743 (citing U.S. GEN. ACCOUNTING OFFICE, CED-80-
54, FEDERAL LAND ACQUISITIONS BY CONDEMNATION: OPPORTUNITIES TO REDUCE DELAYS

AND COSTS 2 (1980)).
166. Id. at 1744.
167. See U.S. GEN. ACCOUNTING OFFICE, supra note 165, at i; see also 40 U.S.C. §§ 3114-

15 (2012) (authorizing federal quick-take procedure permitting federal agency or officer to

obtain possession of land after depositing compensation value with the court); United

States v. 1.04 Acres of Land, 538 F. Supp. 2d 995, 999, 1001-03 (S.D. Tex. 2008).
168. See Baude, supra note 13, at 1738.
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wall." 169 Rep. Raiil Grijalva of Arizona noted that the wall would create
"arbitrary borders or barriers between nations" and that a border wall
cannot "fix our immigration system."170 Rep. Henry Cuellar of Texas,
sensitive to the property rights issues in his district, stated "we take the
concept of private property very seriously . ... Texans stand up for
ourselves when the federal government tries to take what is ours."17' As
for the construction of a physical wall, Rep. Juan Vargas of California
noted that "[t]he Trump Administration should be spending their energy
on carrying out policy ideas that benefit the American people rather than
wasting their time and resources on the prototypes for the wall." 172 These
sentiments have become a rallying cry for ten Democratic members of the
House to halt the construction of a wall by targeting the federal eminent
domain power.

On October 4, 2017, Reps. Gallego, Grijalva, Cuellar, and Vargas,
along with six other House members, co-sponsored the "Protecting the
Property Rights of Border Landowners Act." The bill amends the INA by
prohibiting the Attorney General and the Secretary of DHS from
wielding the federal takings power to acquire private land along the
border to build an international border wall.173 The sponsors of the bill
represent districts near the U.S.-Mexico border, including districts in
Texas, New Mexico, California, and Arizona (with the exception of the
sponsor representing New York). These Democrats-who presumably
more often than not support national power over a state-led federalist
regime-may be unaware that the bill harkens back to the spirit and
practice of the early republic during the founding generation. Like
Congress in the mid 1800s, which at times had difficulty agreeing on a
number of funding and land acquisition matters concerning forts on Pea
Patch Island in Delaware and arsenals on Rock Island in Illinois, today's

169. David Choi, Democratic Lawmaker Unleashes on Trump's US-Mexico Border Wall,
Bus. INSIDER (July 12, 2017, 10:29 PM), http://www.businessinsider.com/trump-border-
wall-ruben-gallego-us-mexico-2017-7.

170. Ratil Grijalva, Raul Grijalva: Trump's Border Wall Would Harm Americans, ARIZ.
DAILY STAR (July 23, 2016), http://tueson.com/raul-grijalva-trump-s-border-wall-would-
harm-americans/article f4157ee4-344f-5972-8fda-c2abc53821ee. html.

171. Ron Nixon, Trump's Wall Faces a Barrier in Texas: Landowner Lawsuits, N.Y.
TIMES (May 7, 2017), https://www.nytimes.com/2017/05/07/us/politics/trump-wall-faces-
barrier-in-texas.html.

172. Phillip Molnar, Trump Border Walls Will Be Built in San Diego with or Without
Budget Funds, SAN DIEGO UNION-TRIB. (Apr. 26, 2017, 4:00 PM), http://
www.sandiegouniontribune.com/business/economy/sd-fi-border-wall-still-getting-built-
20170426-story.html.
173. H.R. 3943, 115th Cong. (2017).
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Congress is equally stymied to agree on border wall funding and land

acquisition.174

This bill is arguably one of the most recent and sweeping attempts to

rein in federal eminent domain for one of the nation's largest land

acquisition projects in decades.7 5 But, the history and practice of

cooperative federalism suggests that expressly prohibiting the federal

eminent domain power does not completely close the door to the DHS and

the Attorney General acquiring the land for the wall. Indeed, while the

bill may block a purely federal path to taking the land, Congress could

still arguably achieve the same land acquisition objective indirectly by

relying upon cooperative federalism with state legislatures or local

governments in California, New Mexico, Arizona, and Texas along the

border by choosing to enter the state courts to achieve the same end or

requesting the states to seize land and convey it over to the federal

government. 176

One might argue that the Protecting the Property Rights of Border

Landowners Act attempts, implicitly, to force the Trump Administration

to rely upon and cooperate with state legislatures and local

municipalities in order to acquire the land to build the wall. The Attorney

General and the Secretary of DHS could file an action in state court as a

plaintiff seeking to strip title from landowners along the Texas border to

build the wall. Further, there does not seem to be any immediate hurdles

to the Trump Administration requesting a state legislature or a local

municipality to seize the land and convey it over to the DHS for purposes

of construction. On the other hand, states along the border are unlikely

to successfully place conditions on or restrict the Attorney General or

Secretary of DHS from proceeding in state court to condemn land along

the border.177 There is precedent where some states have codified

174. Burset, supra note 64, at 194.
175. See Gerald S. Dickinson, Forget Funding the Wall, Trump Needs the Land First,

THE HILL (Aug. 25, 2017, 8:20 AM), http://thehill.com/blogs/pundits-blog/the-
administration/347912-forget-funding-the-wall-trump-needs-the-land-first.

176. In re United States, 96 N.Y. 227, 223-24 (1884) ("While the Federal Government,

as an independent sovereignty, has the power of condemning land within the States for its

own public use, we see no reason to doubt that it may lay aside its sovereignty, and, as a

petitioner, enter the State courts and there accomplish the same end through proceedings

authorized by the State legislature." (citations omitted)).
177. See City of Pleasant Ridge v. Romney, 169 N.W.2d 625, 634 (Mich. 1969) ("[The

Federal power of eminent domain is complete and cannot, absent some specific statutory

limitation in the Federal act itself, be conditioned by any State or local or private rights.");

see also id. ("If the United States have the power, it must be complete in itself. It can neither

be enlarged nor diminished by a State. Nor can any State prescribe the manner in which it

must be exercised. The consent of a State can never be a condition precedent to its

enjoyment." (quoting Kohl v. United States, 91 U.S. 367, 374 (1875)).
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procedures to permit state and local governments to request the federal
government to condemn land in federal court that the state agency, under
state law, is prohibited from condemning.178 These are just a few
contemporary examples of cooperative federalism in takings. However, a
federal law prohibiting the DHS and Attorney General from pure
exercises of eminent domain in federal court does raise the likelihood that
"quick take" proceedings, often times used by former DHS Secretary
Michael Chertoff to construct fencing along the border, would be reduced
by forcing the federal government to file takings actions in state courts
where it would have less discretion to invoke the speedy dispossession
mechanism. 179

Indeed, it is conceivable that Congress or agents of the federal
government could request legislatures of states along the border to
condemn land and convey it over to DHS, Border Patrol, or the Army
Corps of Engineers to begin construction as part of a renewed cooperative
federalist system as a result of the bill. In California, prior laws have
authorized the board of supervisors of certain counties to take and convey
real property to the federal government. 180 In Texas, the legislature has
authorized such practices, permitting the seizure of privately-owned land
within Texas to be conveyed to, and used by, the federal government so
long as the legislature has deemed the use a "public use."181 There is also
precedent for a municipality authorizing its city solicitor to condemn
private property to be used for a post office. 1 82

The United States and Mexico, through state relations with Texas,
have also acquired lands for projects related to infrastructure under
Texas state law. In Richardson v. Cameron County,183 a Texas appeals
court was faced with the question of whether the state legislature could
delegate the power of eminent domain to a county for the purpose of

178. See United States v. Certain Parcels of Land, 209 F. Supp. 483 (S.D. Ill. 1962).
179. See 40 U.S.C. § 3114 (2012); Commercial Station Post Office v. United States, 48

F.2d 183, 184-86 (8th Cir. 1931) (granting immediate possession to federal government
after taking proceedings initiated, but before just compensation determined); United States
v. 1.04 Acres of Land, 538 F. Supp. 2d 995, 1007 (S.D. Tex. 2008) (noting that provisions of
Declaration of Taking Act permit expedited procedure of taking title and possession of lands
to enable DHS to begin construction of fencing before final judgment is available when the
federal officer is authorized to bring condemnation action in federal court). Quick-take
statutes vary amongst the states.

180. San Benito County v. Copper Mountain Mining Co. of Cal., 45 P.2d 428, 429 (1935)
(per curiam) (citing CAL. CIV. PROC. CODE § 1238 (repealed 1975)).

181. Tex. Fruit Palace, Inc. v. City of Palestine, 842 S.W.2d 319, 322 (1992) (finding a
Texas statute permitting municipal or county governments to acquire land for use by
federal government valid); see also TEX. LOc. GOVT CODE ANN.. § 280.001 (West 2005).

182. Tex. Fruit Palace, Inc., 842 S.W.2d at 321.
183. 275 S.W.2d 709 (1955) (per curiam).
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conveying private land to the federal government to use for construction

of a flood control system owned by the government.184 There, the court

upheld the statute as permissible, noting that the Texas legislature could

lawfully authorize a county to condemn land and transfer it to the federal

government. 185 Indeed, it is conceivable that the likes of Cameron County
or the municipality of Brownsville, where past eminent domain battles

over fencing have occurred,1 86 could elect to condemn private property
and convey it over to the federal government for the wall. But given the

contentious history of land acquisition along those areas of the Texas

border,187 it could also easily devolve into the kind of combative or

uncooperative federalism that Gerken and Cover speak to. Local and

state entities along the border could potentially refuse to condemn
private land on behalf of the federal government, but as noted, state

statutes already permit the federal government to avoid that obstacle by
filing petitions in state court seeking to acquire the land through the

state condemnation procedures. While some courts have foreclosed states

from requiring state consent as a condition precedent to federal exercises

of eminent domain, statutory limitations under federal law-perhaps
like the one proposed by House Democrats-could potentially permit

state and local governments to place some restrictions or conditions on

federal agencies' attempts to condemn land within state borders. 188

The House Democrats' bill would not be the first time in

contemporary history that Congress tried to restrict the federal eminent
domain power to some degree, but there are key differences in the

proposals. Shortly after the infamous Kelo v. City of New London

ruling,18 9 the House introduced the Private Property Rights Protection

Act of 2005.190 This federal effort would have prohibited state and local

governments from exercising eminent domain for economic development

184. Id. at 710; see TEX. REV. Civ. STAT. ANN. art. 7880-147v, § 1 (1936) (current version

at TEX. Loc. GOV'T CODE ANN. § 561.005 (West 2009)); see also Vann v. Cameron County,
124 S.W.2d 167, 172 (1939) (upholding statute authorizing county taking of private

property for flood control purposes).
185. Richardson, 275 S.W.2d at 712.
186. United States v. 1.04 Acres of Land, 538 F. Supp. 2d 995, 1003 (S.D. Tex. 2008)

("Congress made the construction of the fence between Laredo and Brownsville, Texas a

priority .... ).
187. Id. at 1013 (discussing consultation requirements between federal government and

state and local governments prior to condemning land).
188. City of Pleasant Ridge v. Romney, 169 N.W.2d 625, 634 (Mich. 1969) ("[T]he Federal

power of eminent domain is complete and cannot, absent some specific statutory limitation

in the Federal act itself, be conditioned by any State or local or private rights.").

189. 545 U.S. 469, 484-85 (2005) (upholding economic development takings as justifiable

public use).
190. H.R. 4128, 109th Cong. § 1 (2005).
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purposes if the state or local government received federal economic
development funds. 191 The bill languished in the House and never made
it to the Senate. In March 2017, Rep. Jim Sensenbrenner, Rep. Maxine
Waters, and Rep. Brian Fitzpatrick revived the issue of constraining, in
part, the federal eminent domain power by introducing the Private
Property Rights Protection Act of 2017, which proposed to prohibit the
federal government from exercising its condemnation powers for
economic development purposes.192

Much like prior state reform efforts, the bill would have directly
restricted the federal government, as opposed to the state and local
governments, from taking private property of economic development
purposes. 193 The bill was also partly motivated by concerns over eminent
domain abuse in rural areas, where land, such as farmland and ranches,
is subject to takings that may impact existing irrigation and reclamation
projects.194 These federal bills, nonetheless, do not implicate the border
wall, as one would be hard-pressed to argue that the Executive Order is
being pursued for an economic development purpose. 195 Indeed, the major
difference with Congress's prior effort to restrict condemnation powers is
that the focus was mostly on constraining federal funding to local and
state governments that exercised eminent domain for economic
development purposes or reining in economic development takings
specifically. But as many know, federal takings involve a wide range of
uses, such as civil-military, natural resource, environmental,
recreational, and national parks.

CONCLUSION

The Executive Order has offered a timely and instructive opportunity
to explore the elusive federal power of eminent domain. This Essay shows
that the recent controversy over the border wall adds a property law
dimension to ongoing cooperative federalism debates regarding federal
immigration policy. The Democrats' bill embraces the spirit of the
founding generation by implicitly invoking the potential of the federal
government partaking in a cooperative system of land acquisition with
states along the border as an alternative means to achieve the Trump
Administration's policy goal. If the bill blocks a purely federal path to

191. Id. § 2(a).
192. H.R. 1689, 115th Cong. §§ 1-2(a) (2017).
193. Id. § 2(a).
194. Id.
195. Note however that economic incentives may be accrued from the construction of the

border wall as contractors, builders, and developers vie for contracts to build it.
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taking the land, then it implies that Congress could still achieve that

same objective indirectly by proceeding through to state law to seize the

land. This was, of course, the very nature of the process of acquiring land
for federal projects post-ratification. The prospect of a Republican-
controlled Congress seeking consent and cooperation from the state

legislatures in Arizona, Texas, or New Mexico to seize land along the

border may, alternatively, give rise to the kind of "uncooperative
federalism" experienced in the travel ban and sanctuary city sagas.196

Indeed, Republicans opposing the construction of a wall may seize

the chance to recapture the spirit of the early republic and founding
generation against federal takings of land within state boundaries,
particularly "as many Republicans subscribe to originalism as a

constitutional philosophy."197 Likewise, Democrats may find solace in

this historical account as a basis for resistance against the wall, as it

offers the left a "progressive" path to halting the construction of the wall

by, oddly enough, relying upon an old federalist land acquisition regime

of consent and cooperation.198 The House Democrats' bill, nonetheless, is
the aide-m6moire that helps place land seizures as part of President
Trump's border wall Executive Order into historical context.

196. Id.
197. Gerald S. Dickinson, The Founders Would Have Opposed Seizing Land for Trump's

Border Wall: The History of Eminent Domain Is Not on the White House's Side, WASH. POST

(Nov. 29, 2017), https://www.washingtonpost.com/news/posteverything/wp/201
7/11/29/the-

founders-would-have-opposed-seizing-land-for-trumps-border-wall/?utm term=.dddb67a8

cce4.
198. Id.
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