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DOES THE COMPENSATION CLAUSE BURDEN THE
GOVERNMENT OR BENEFIT THE OWNER? THE

COMPENSATION CILAUSE AS PROCESS

Joshua Ulan Galperin

INTRODUCTION

One of many ideas indelibly drawn in the legal vernacular is that "if
a regulation goes too far it will be recognized as a taking."' This work-
horse of a phrase has shouldered the bulk of the regulatory takings
doctrine since the first half of the last century.' So much ink has been
spilled in an attempt to parse the meaning of "too far," and yet the
academic and judicial communities have made little progress towards
a better understanding.' This article, therefore, seeks to divert some
attention away from the meaning of "taking", and put a little more
focus on the function of "compensation" by looking to the language
of the Constitution and the fundamental purpose of the Takings
Clause.'

Trying to divine the fundamental purpose of any constitutional lan-
guage is a difficult task- where do we even start? One thing we can
say with some certainty is that much of the practical debate about the
Takings Clause surrounds compensation'-when must the govern-
ment pay a property owner for a loss or devaluation of property?
Thus, at the center of any practical analysis of the Takings Clause
should be the real purpose and meaning of "compensation. "6 Not
only how much compensation is 'just," but also when (under what cir-
cumstances) is compensation due at all.' This article proposes that

1. Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922).
2. William Michael Treanor, Jam for Justice Holmes: Reassessing the Significance of

Mahon, 86 GiEo. L.J. 813 (1998).
3. See Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg'1 Planning Agency, 535

U.S. 302, 326 (2002) (noting that after eight decades following that deci-
sion "we still resist the temptation to adopt per se rules in our cases involv-
ing partial regulatory takings, preferring to examine a 'number of factors'
rather than a simple 'mathematically precise' formula.").

4. See generally Jed Rubenfeld, Usings, 102 YAu: L.J. 1077 (1993) [hereinafter
Usings] (referring to the text and history of the Takings Clause to divine a
suggested purpose of the Clause and proposing a new interpretation
thereof).

5. See Glynn S. Lunney, Jr., Compensation for Takings: How Much is just?, 42
CATH U. L. Riv. 721, 722-24 (1993) [hereinafter Lunney).

6. See id. at 724-25.
7. See id. at 723.
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28 University of Baltimore Journal of Land and Development [Vol. 1

simply because property has been "taken," whatever that means, com-
pensation is not necessarily due.

The general thesis of this article is that the Compensation Clause of
the Fifth Amendment' is a procedural requirement, not a substantive
one, that is intended to burden the government and not benefit the
property owner. Hopefully, the continual focus on what regulations
amount to takings may be relegated to an academic question and the
question that both governments and landowners care about-whether
compensation is due-is given more importance.

Section I of this article will review two important authorities related
to regulatory takings and the analysis of the Compensation Clause:
Lingle v. Chevron" and Penn Coal."' Section II will introduce and ex-
plain a new approach to the intent and meaning of the Compensation
Clause. Section III of this article will address the implications of this
new interpretation proposed in the preceding section, including its
scope and exceptions.

I. THE FOUNDATIONS

In this section, I hope to provide foundations for my own thesis
based on more credible sources than myself. I will look to the United
States Supreme Court and try to demonstrate why contemporary case
law supports my argument.

Take note, however, that this section may not be of interest to you.
I hope to show that by separating substantive due process from tak-
ings, Lingle" took a step towards correcting the regulatory takings
framework and also may have demonstrated that Penn Coal" was de-
cided on invalid grounds. I wish to show this in order to blaze a
clearer trail for the arguments that I will make in the next section.
However, I do sincerely believe that those arguments will stand even
in the face of Penn Coal. Therefore, read this subsection if it interests
you, pass it by if you are willing to accept a change in takings doctrine
without the extra ornamentation.

A. Lingle: Regulatory Takings and Substantive Due Process

Lingle v. Chevron dealt with the respective roles of substantive due
process and regulatory takings." To combat high gasoline prices on

8. U.S. CoNs-r. amend. V (" [N]or shall private property be taken for public
use without just compensation.").

9. Lingle v. Chevron U.S.A. Inc., 544 U.S. 528 (2005).
10. Pa. Coal Co. v. Mahon, 260 U.S. 393 (1922).
11. Robert Dreher, Lingle's Legacy: Untangling Substantive Due Process from Tak-

ings Doctrine, 30 HARv. L. Rev. 371, 372 (2006).
12. See id.
13. Lingle, 544 U.S. at 531 ("This case requires us to decide whether the 'sub-

stantially advances' formula announced in Agins is an appropriate test for
determining whether a regulation effects a Fifth Amendment taking.").
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the Hawaiian Islands, the state enacted legislation prohibiting oil com-
panies from consolidating control over their retail service stations."
One affected oil company, Chevron, sued the state following the en-
actment of the new prohibitions." Chevron claimed that one mea-
sure, a rent cap provision, would reduce its income by over $200,000
per year and, therefore, amounted to a taking of its property.'"

In mounting its challenge, Chevron argued that the State's purpose
in prohibiting consolidation of gas stations was to prevent high prices
for consumers." Chevron did not question the validity of this pur-
pose, but it did insist that the rent cap would not advance it." Chev-
ron's argument concluded that because the regulation would not
"substantially advance" a legitimate use of the police power, i.e., re-
ducing retail prices of gasoline, it amounted to a taking of their prop-
erty." The District Court for the District of Hawaii agreed with this
argument and found that there was a taking of Chevron's property vis-
A-vis its reduced profits.20

When this issue reached the Supreme Court, the Court was not
faced with the factual question of whether the law actually did substan-
tially advance a legitimate purpose.2 ' Rather, it took up a broader
question-whether the "substantially advances" test has any role in de-
termining if a law affects a taking.22 Looking only to Supreme Court
precedent, it was perfectly clear that the test had become an impor-
tant part of the doctrine.2 3 However, the circumstances in Lingle
forced the Court to take a critical look at the logic of its precedent
and at the basic language of the Constitution in order to decide ex-
actly what the roles of substantive due process and regulatory takings
were. 24

Justice O'Connor, writing for a unanimous Court, approached the
question by looking first at the meaning and purpose of regulatory
takings,25 and then, separately, by looking at the origin of the "sub-
stantially advances" test.26 By approaching the question this way, the
Court discovered two incompatible ideas. First, the idea that "property
shall not be taken for public use without just compensation"2 ' does

14. Id. at 533 (citing HAw. REv. STAT. § 486H-10.4 (1998)).
15. Lingle, 544 U.S. at 533.
16. Id. at 534.
17. Id.
18. Id.
19. Id.
20. Chevron U.S.A. Inc. v. Cayetano, 57 F. Supp. 2d 1003, 1014 (D. Haw. 1998).
21. Lingle, 544 U.S. at 532.
22. Id.
23. See id. at 540; see also Pa. Coal Co. v. Mahon, 260 U.S. 393, 414 (1922) (dis-

cussing the limited public interest of the law in that case).
24. Lingle, 544 U.S. 528.
25. Id. at 536.
26. Id. at 540.
27. U.S. CONST. amend.V.
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not mean that taking property for public use is unconstitutional; it
merely means that the government must compensate if there is a tak-
ing." Second, with respect to the "substantially advances a legitimate
state interest" test, the Court stated that it is:

a means-ends test: It asks, in essence, whether a regulation of
private property is effective in achieving some legitimate pub-
lic purpose. An inquiry of this nature has some logic in the
context of a due process challenge, for a regulation that fails
to serve any legitimate governmental objective may be so ar-
bitrary or irrational that it runs afoul of the Due Process
Clause.2 9

When a law affects a taking, compensation is due." When a law
"runs afoul" of the Constitution, it is invalid and cannot be en-
forced." Thus, if a law does not pass the "substantially advances" test,
it cannot be a taking because it is not valid law.3 2 This is the logic
behind the holding in Lingle, but the holding is simply that the "sub-
stantially advances" test is a substantive due process test, not a valid
takings test.33

B. Penn Coal: What Was Really Behind the Birth of Regulatory Takings?

If substantially advancing a legitimate state interest "is not a valid
method of discerning whether private property has been 'taken' for
the purposes of the Fifth Amendment,"" then what was the basis of
Penn CoaP This storied and revered case is the foundation of regula-
tory takings, yet all we take from it is two short words: "too far." In this
subsection, I hope to dust off this soot-covered case and suggest that,
in the wake of Lingle, this case has barely a pillar of coal on which to
stand.

Pennsylvania Coal Company ("Penn Coal") owned surface and min-
eral rights to a parcel of land." In 1878, Penn Coal sold the surface
rights of that parcel but expressly retained the right to mine all the
coal under the surface." The buyer also took the parcel "with the risk,
and waive [d] all claim [s] for damages that may arise from mining out
the coal" beneath the land.3 7

28. Lingle, 544 U.S. at 536.
29. Id. at 542.
30. Id. at 538.
31. See id. at 543 (stating that when a law is impermissible, "[n]o amount of

compensation can authorize such action.
32. See Lingle, 544 U.S. at 543.
33. Id. at 548.
34. Id. at 542.
35. Pa. Coal Co. v. Mahon, 260 U.S. 393, 412 (1922).
36. Id.
37. Id.
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In 1921, the state of Pennsylvania passed the Kohler Act, which pro-
hibited any coal company from mining under property in any way that
would remove all coal and cause a home to collapse." Since, after the
1878 sale, Penn Coal owned only mineral rights in the parcel in ques-
tion and a house on the surface was still owned by a private individual,
the Act would not allow Penn Coal to fully exploit its mineral rights
because doing so would cause damage to the home." This prohibi-
tion limited Penn Coal's ability to extract the full value from its min-
eral property, and so it sued the State.40

When this case reached the United States Supreme Court, the
Court first noted that "the statute is admitted to destroy previously
existing rights of property and contract."4 ' The Court thus stated the
question as "whether the police power can be stretched so far."" This
is the first indication that the Court was not setting up a strong foun-
dation for regulatory takings. As we now understand it, the general
test for regulatory takings is whether a regulation is "so onerous that
its effect is tantamount to a direct appropriation or ouster."43 By start-
ing with a question of police power, the Penn Coal Court was not giv-
ing paramount importance to "the magnitude or character of the
burden" or even how the "burden is distributed."" Rather, the Court
was beginning with a question of the Act's basic permissibility. But as
Lingle made quite clear, "[t] he Takings Clause presupposes that the
government has acted in pursuit of a valid public purpose."" And so,
looking merely at the question presented, Penn Coal does not begin
with a strong basis in what has become known as regulatory takings
doctrine."

It is not only the question presented, however, that demonstrates
the problems of Penn Coal's reasoning. What a further reading of Penn
Coal demonstrates is that the Court was undertaking a balancing test;
it was balancing the public purpose against the extent of the harm
done to the property interest. The Court states: "The extent of the
public interest is shown by the statute to be limited . . .. On the other
hand the extent of the taking is great.""

38. See id. at 412-13 (citing Kohler Act, 1921 Pa. Laws 1198 (1921)).
39. Mahon, 260 U.S. at 412-13.
40. See id. at 413.
41. Id.
42. Id.
43. Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 537 (2005).
44. Id. at 542.
45. Id. at 543.
46. See Mahon, 260 U.S. at 413.
47. Id. at 413-14. Further, it is worth quickly discussing what I imagine to be the

etymology of the phrase "on the other hand." Though this is probably not
a surprise, the physical act of placing pros and cons in one hand or the
other is a substitute (or perhaps a metaphor) for a weight scale (picture the
scales ofjustice if you will). The fundamental purpose (since I have already
used that phrase ad nauseam) of a scale is to balance one thing against an-

31
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The Penn Coal Court dedicated quite a bit of energy towards demon-
strating that the Kohler Act did not serve a legitimate state interest.48

For instance, the Court found that "damage to such a house is not a
public nuisance," and, therefore, the protection of such a house is not
a legitimate state interest.49 Continuing this line of argument, the
Court also found that the Act "is not justified as a protection of per-
sonal safety.5 o That could be provided for by notice."5 Finally, and
perhaps most tellingly, the Court found that "[t]he extent of the pub-
lic interest is shown by the statute to be limited, since the statute ordi-
narily does not apply to land when the surface is owned by the owner
of the coal."52

It is important to keep in mind that Lingle's condemnation of the
"substantially advances" test is not only a denunciation of the test as it
applies to the effectiveness of the law. The "substantially advances" test is
merely a shortened name for the substantive due process test, that is,
it "substantially advances a legitimate state interest."" The first half, "sub-
stantially advances," is a question of effectiveness, while the second
half, "a legitimate state interest," is a question of police power.5 ' Lin-
gle strikes the entire test from the takings analysis.55 Thus, when the
Court in Penn Coal looks at how far the police power can be stretched,
it is undertaking a substantive due process analysis, not a takings
analysis.

The Penn Coal Court's focus on the public interest, police power, or
state interest, however it is phrased, is a focus on substantive due pro-
cess, and on an area of reasoning that Lingle has since ruled to be
separate and apart from regulatory takings. In fact, it is somewhat of
a surprise that Penn Coal has been viewed as such a strong underpin-
ning for regulatory takings when even that Court emphasized that
"the act cannot be sustained as an exercise of the police power."" If

other. And so, when the Court considers one fact and then a second fact
"on the other hand" it is necessarily applying a balancing test. See Tahoe-
Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 535 U.S. 302,
302-03 (2002) ("Although this Court's physical takings jurisprudence, for
the most part, involves the straightforward application of per se rules, its
regulatory takings jurisprudence is characterized by 'essentially ad hoc, fac-
tual inquiries,' (citation omitted) designed to allow 'careful examination
and weighing of all the relevant circumstances'. . . ."). On the other hand,
if "necessarily" is too strong a word, you might only call this a "rule of
thumb".

48. Mahon, 260 U.S. at 413-14.
49. Id. at 413.
50. Id. at 414.
51. Id.
52. Id. at 413-14.
53. Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 528, 540-41, 548 (2005).
54. Id. at 540-42.
55. Id. at 548.
56. Id. at 540-42.
57. Mahon, 260 U.S. at 414.
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the outset that compensation will not be due even if there has been a
taking. Thus, the following elements must be answered to determine
whether compensation is due: (1) is the actor un-elected; (2) is the act
individually selective; and (3) is the act a taking under current takings
standards? Only if all three of these elements are answered affirma-
tively is takings compensation due. Thus, if the first and second ele-
ments are answered in the negative, the final and most complicated
element need not be answered at all. If the actor is elected and the act
is broadly applied, not individually selective, then there is no need to
worry about whether the act "goes too far" and amounts to a taking
because, even if it is a taking, the due process of compensation is not
due. Of course, it would be too easy to say that the first two elements
are completely black and white. They are only relative to the difficulty
of deciding whether something is a taking under current doctrine. We
can easily answer whether an actor is elected or not, but there is some
ambiguity as to when legislative acts involve specific selection.

B. Scope and Exceptions

Recall from the last Subsection this quotation: "[w]hen the legisla-
ture passes a law which affects a general class of persons, those per-
sons have all received procedural due process-the legislative
process.""' This is not new. It is well understood that the "Supreme
Court long ago established that when the legislature extinguishes a
property interest via legislation that affects a general class of people,
the legislative process provides all the process that is due." 5 o I am
making no new arguments about due process in the legislative realm,
but I am making a new argument about what should be considered
part of due process. So, if my thesis about the Compensation Clause is
accepted, and this rule of legislative due process is understood, one
must recognize that legislation depriving individuals of property, in
most cases, does not require the procedural safeguard of compensa-
tion. However, in some cases a legislature may pass a law that does not
affect a general class of people and there are cases when non-legisla-
tive or non-elected bodies are responsible for depriving the owner of
that property. When either of these possibilities occurs, process-spe-
cifically compensation-is due.

Ultimately, this caveat does not change the fundamental argument
that I have presented in this article. This general issue deserves brief
comment, however, since the distinction between general and specific
legislation is not crystal clear. Likewise, the legislative process at a lo-
cal level, where many takings conflicts originate, is rarely as straight-
forward as it is at the state and federal level. Thus, a comment about

149. Rotunda, supra note 107.
150. McMurtray v. Holladay, 11 F.3d 499, 504 (5th Cir. 1993).
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the local land use process and a review of several historic takings cases
to assess the specificity of the government act are useful.

When legislation applies to a large group of individuals, the com-
pensation safeguard is irrelevant."' When legislation applies very nar-
rowly, to one or only a few specific individuals, compensation might
be due.' 52 With respect to the local governing process, the rub is that
the boards and commissions responsible for making decisions about
private property are often intertwined and sometimes unelected.15 s
Councils, boards of aldermen or selectmen, zoning commissions, zon-
ing boards of appeals, planning boards, wetland boards, and coastal
commissions are just a few of the possible local bodies that may be
responsible for making significant decisions about use of private prop-
erty. In any given jurisdiction, any combination of these bodies may be
elected or appointed. It should go without saying that the primary
safeguard of the legislative process is the electoral process.

For example, consider a decision by an unelected park commission
that the east side of town should become a park. That decision might
amount to a taking, no matter how legislative the decision, no matter
how broad and prospective, compensation might be due because the
opportunity to vote out the decision makers does not exist. Do not,
however, assume that actions of an unelected body will automatically
require compensation. If the decision maker is not insulated from
due process, than we must move to the standard takings analysis. That
is, compensation is still only due if there has actually been a regulatory
taking. 5' Turning an entire side of town into a park probably will
amount to a taking, and as the decision maker is not elected, compen-
sation would most likely be due. On the other hand, if the decision
turns one municipally-owned lot into a landfill, despite the unelected
actor, the neighbors probably do not have a legitimate takings claim
based on the landfill-related diminution in property value. 5 5

151. Londoner, 210 U.S. at 385-86. Bi-Metallic Inv. Co., 239 U.S. at 445-46.
152. Londoner, 210 U.S. at 385-86. Bi-Metallic Inv. Co., 239 U.S. at 445-46. This

situation assumes that the elected body even has the authority to pass
highly specific or selective legislation. For instance, at the federal level, bills
of attainder, and bills of pains and penalties are constitutionally prohibited.
U.S. CONST. Art. I, § 9. United States v. Brown, 381 U.S. 437, 441 (1965).

153. Rotunda, supra note 107 at §17.8(c) ("[A]n administrative agency may
make decisions that are of a legislative or general rulemaking character...
[h]owever when the agency makes rules that might be termed adjudicative
in that they affect a very defined group of interests, then persons represent-
ing those interests should be granted some fair procedure to safeguard
their life, liberty or property.).

154. U.S. CONsT. amend. V.
155. See, e.g., Tahoe-Sierra Preservation Council v. Tahoe Regional Planning

Agency, 535 U.S. 302, 330 (2002) (quoting Lucas v. South Carolina, 505 U.S.
1003, 1019 (2002) ("The categorical rule that we applied in Lucas states
that compensation is required when a regulation deprives an owner of "all
economically beneficial uses" of his land. Under that rule, a statute that
"wholly eliminated the value" of Lucas' fee simple title clearly qualified as a

45
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Conversely, an elected body, the zoning board of appeals, may
make a very specific decision to deny a variance. If this amounts to a
taking, compensation will be due, not because of the nature of the
board, which in this example is elected, but because the decision, as
with any variance, is a narrow one, applying to one parcel of land and
one landowner. When this is the case, there is insufficient public inter-
est to arouse the democratic process, and hence, that legislative safe-
guard is not effective; compensation is due.

Now moving back to the federal government, there are a number of
historic cases that provide good illustrations of the actor-scope para-
digm. Because the history of takings analysis is so muddled, it is often
difficult, if not impossible, to ascertain what factors are determinative
parts of a court's analysis. Thus, we cannot say that the following cases
were necessarily decided because of the nature of the actor or the
scope of the action, but we can at least regard these cases as useful
examples for parsing out, in particular, which government acts are
individually selective and which are not.

Mugler v. Kansas is a classic case of prohibition.' When the Kansas
legislature passed a law prohibiting the manufacture and sale of all
intoxicating beverages, Mr. Mugler was forced to close the doors of his
brewery.15

' This is a very simple case of a general law passed by an
elected actor.15

' The offending regulation came directly out the Kan-
sas legislature and was directed very broadly at "anyone, directly or
indirectly" who would "sell spirituous, vinous, fermented, or other in-
toxicating liquors. . ."'" Mugler was not specifically selected as a tar-
get for this prohibition." 0 The Court in Mugler found that there was
not a taking of his property, and that decision was based in part on the
fact that the people of the state deemed an "absolute prohibition"
through their "chosen representatives."' There is no telling what the
outcome might have been had this case revolved around a partial pro-
hibition (perhaps only against beer manufacturers who sold unpalat-
able mass-produced light lagers) and if that prohibition were
promulgated by an unelected executive body (the elite "Better Beer
Task Force"). As it happens, this case involves a very general act

taking. But our holding was limited to "the extraordinary circumstance
when no productive or economically beneficial use of land is permitted."
The emphasis on the word "no" in the text of the opinion was, in effect,
reiterated in a footnote explaining that the categorical rule would not ap-
ply if the diminution in value were 95% instead of 100%. Anything less than
a "complete elimination of value," or a "total loss," the Court acknowl-
edged, would require the kind of analysis applied in Penn Central. Lucas,
505 U.S. at 1019-1020, n. 8").

156. Mugler v. Kansas, 123 U.S. 623 (1887).
157. Id. at 656.
158. Id.
159. Id. at 656-57 citing Gen. Stat. Kansas, 1868, c 35 § 5.
160. Mugler, 123 U.S at 623.
161. Id. at 662.
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passed by an elective body and in the end, no taking was found and no
compensation was due.'6 2

Hadacheck v. Sebastian, in which all brick manufacturing was legisla-
tively prohibited,'" Miller v. Schoen, in which the Virginia legislature
ordered the destruction of all red cedar trees, in proximity to apple
trees, and infected with a certain rust, 1 4 and Goldblatt v. Hempstead, in
which dredging and pit excavation were prohibited within town lim-
its' 65 are all examples of the simplest type of legislation, where the
legislature passes a broadly applicable law and is therefore insulated
from the requirement of compensation.16 In each of these cases, no
compensation was due.'

Chicago, Burlington and Quincy Railroad Co. v. Chicago, presents an-
other arrangement, in which there was an elected actor, but the regu-
lation was specific."' In this case, the City Council of Chicago, by
ordinance, approved the widening of a city street and the taking of
the Railroad's property for that endeavor.' 69 That is, an elected body
specifically selected the road that they would enlarge and the property
that they would take in order to enlarge that property. 7 ' This case is
not a challenge of that specific regulation because the court under-
stood that where specific selection of this type occurs, compensation is
due."' This is nothing more than a process of eminent domain con-
demnation initiated by the legislature, as opposed to regulatory tak-
ings, or inverse condemnations which have been the focus of this
article. This case rose to the Supreme Court because there was a ques-
tion of how much compensation was due.' 7 2 There was some amount
due for the condemnation of land, but the Railroad also argued that
by expanding the road, and by moving their rail yard closer to a pub-
lic road, they would be subject to other regulations that address rail
operations in proximity to public areas.'7 3 Because the condemnation
resulted in a new swath of regulations becoming applicable, there was
a cost to the Railroad above and beyond the cost of the actual prop-
erty that was taken, and the Railroad argued that compensation was
due for this cost as well.' 7 4

162. Id. at 664.
163. Hadacheck v. Sebastian, 239 U.S. 394 (1915).
164. Miller v. Schoene, 276 U.S. 272 (1927).
165. Goldblatt v. Hempstead, 369 U.S. 590 (1961).
166. Hadacheck, 239 U.S. at 413; Miller, 276 U.S. at 280; Goldblatt, 369 U.S. at 591.
167. Hadacheck, 239 U.S. at 413; Miller, 276 U.S. at 280; Goldblatt, 369 U.S. at 591.
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The Court reasoned through quite a bit of case law, almost all of
which holds that due process of law requires compensation."' In the
Court's words, " the legislature [cannot] take private property for pub-
lic use without just compensation.. ."7 It certainly appears through
this quote that the court is challenging my thesis that if a legislative act
amounts to a regulatory taking, compensation is not due.'7 7 In fact,
the Court cites a number of cases that seem to make the same
point: a legislature can no more take property without compensa-
tion than a transportation secretary or school superintendent. How-
ever, the point that I believe the Court is really making in this case is
the truism that affirmative condemnation, eminent domain, which by
rule requires specific selection of each piece of property to be taken,
requires compensation.' 7

1 In making this point, Chicago, Burlington ac-
tually reinforces the idea that specific selection requires compensa-
tion, but that general legislative activity does not;so "[t]he
requirement that compensation be made for private property taken
for public use imposes no restriction upon the inherent power of the
State by reasonable regulation to protect the lives and secure the
safety of the people."'"' In other words, the state owed compensation
in this case because it specifically selected the Railroad's property for
use." Thus, specific selection trumped the otherwise broad power of
the legislature.'

We have now covered cases in which elected officials make gener-
ally applicable decisions, and cases in which elected actors make spe-
cific decisions. The case of Andrus v. Allard is one in which an
unelected actor makes a generally applicable rule.' 84 The conflict in
this case arises from a generally applicable prohibition on the sale of
eagle feathers that was established by the unelected Department of
the Interior.' 5 Ultimately, compensation was not due in this case be-
cause the court determined that no taking had occurred, not because
of any reasoning related to the general applicability of the rule or the
nature of the actor.186 Nonetheless, this case does demonstrate a situa-
tion in which an unelected actor can promulgate a generally applica-
ble rule. 8 7 Even though the rule is legislative in nature, the

175. See, e.g., id. at 235-36.
176. Id. at 238 (emphasis added) (quoting Sinnickson v. Johnson, 17 N.J.L. 129,

146 (N.J. Super. Ct. App. Div. 1839).
177. See id. at 241.
178. See, e.g., id. at 237-39.
179. Id. at 235-36, 256.
180. See Chi. Burlington and Quincy R.R. Co., 166 U.S. at 252, 255-56.
181. Id. at 252.
182. See id. at 255-56.
183. See id. at 236.
184. Andrus v. Allard, 444 U.S. 51 (1979).
185. Id. at 54.
186. Id. at 51-52.
187. See generally Andrus v. Allard, 444 U.S. 51 (1979).
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government would owe compensation if the rule effected a taking,
which in this case it did not.' 8

The remaining type of action is one in which an unelected actor
specifically selects a property owner, and the case of United States v.
Causby demonstrates this situation.' The Causbys owned a home and
a small farm in North Carolina.9 o At some point, a military airport
began operations very near the farm, and the frequency and proxim-
ity of landing aircraft made living on the property and operating the
farm impossible."' Here, the actor that made decisions not only
about the location of the airfield, but the frequency, altitude, path,
and other flight related information were unelected military person-
nel.19 2 Likewise, the decision to fly over the Causby's farm amounts to
specific selection because it was not merely an implementation or ap-
plication of objective standards or broadly applicable rules. 93 Rather,
the decision to land aircraft in a certain way must specifically consider
the landing path and height that would affect the Causby farm, just as
selecting the route of a new road must specifically consider the indi-
vidual homes in its path.' 94

The lesson here is that specific selection need not be malicious."'
Perhaps a good way to define specific selection is to refer again to
eminent domain, where an identifiable individual is selected, not for
broad policy reasons, but for strategic reasons such as cost or engi-
neering where the actor has prior knowledge that each option will
affect different property owners.' 96 The military had a number of
flight paths it might have chosen. Any of those paths would have bur-
dened some property owners, and in choosing a path, whether based
on wind, the built environment, available airspace, or some other fac-
tors, the military knew that different landowners would be burdened
differently.' 97 The Causby property was not chosen for any broad pol-
icy reason, only for the specific benefits that flying in that path would
provide.198

Miller v. Schoene is a good jumping-off point for some more nuanced
discussion. The facts of Miller are this: cedar rust was spreading
through Virginia, severely damaging the population of apple trees.' 99
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This disease was hosted by red cedars, but affected commercial apple
trees, hence a law that called for the destruction of all contaminated
red cedars within a set radius of an apple orchard was passed. 200 The
state entomologist was charged with carrying out the identification of
such offending cedars."0 ' This case is useful because it demonstrates
two important principals of general versus specific selection.

First, it can be difficult to judge when an act is sufficiently general,
and I cannot offer a method for drawing a bright line between general
and specific selection. In this case, comparable to Mugler or Hadacheck,
for example, the regulation applied only to a small group of red cedar
owners who owned infected trees and were within a certain radius of
apple orchards.202 It is impossible to know exactly how many property
owners this affected.20 3 Mr. Miller may have had the only such popula-
tion, or he may have been one of hundreds of red cedar growers. In
order to judge whether a legislative act is sufficiently broad, I can offer
only one important thought. As a statute becomes more specific -
from "all red cedars" to "all infected red cedars" to "all infected red
cedars within one mile of an apple orchard" to "all infected red cedars
one mile from an apple orchard on land bordered by a lake" to "all
infected red cedars one mile from an apple orchard on land bordered
by a lake which is larger than 5 square miles" - determining whether
the regulation is too selective should probably be based on the logic of
the increasingly specific qualifications. Where the qualifications force
application of the regulation onto a very narrow group, the law might
be challenged and defeated as a matter of substantive due process.204

Regulating infected red cedars that are close enough to infect apple
trees seems to advance a legitimate government interest.205 Regulat-
ing the same trees that are on a large lake probably would not have
any rational relation to the stated goal of the legislation.20

1 If there is
not a substantive due process challenge, the same logical analysis can
be conducted to determine if the legislation is so specific that it does
not offer normal protections of the legislative process. 207 That is, if
legislation is limited in scope to a point of not furthering its stated
goals, then the law should be regarded as specifically selective, and
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201. Id. at 277-78.
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203. See id. at 277-80.
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one to the other over a radius of at least two miles. . .[t]he only practicable
method of controlling the disease. . .is the destruction of all red cedar
trees, subject to the infection, located within two miles of apple
orchards.).
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some process other than the legislative process is due to the regulated
parties.

The second principle of general versus specific selection high-
lighted by Miller is how a law is applied. 20 8 In Miller, the state entomol-
ogist did, in fact, specifically select Mr. Miller and demand the
destruction of his cedars. 209 This gives the impression that a non-
elected actor was responsible for selecting whose property should be
regulated. This is not the case, however, because the entomologist was
not given any independent discretion .2 10 The entomologist was simply
charged with determining whether the specific conditions of the legis-
lation were met, and if they were, with assuring the destruction of the
infected trees.21' The point here is that the actor on the ground is not
the same as the actor who makes the policy decisions with which the
Takings Clause is concerned. When one is assessing whether there has
been specific selection, it is also important to determine the amount
of discretion given to each decision maker.

To further illustrate the point about discretion, we can turn to a
familiar example. Imagine this scenario: a city on the East Coast of the
United States has a great deal of history in its landscape. Residents of
that city have clearly indicated that preserving this history is a top pri-
ority and they believe that safeguarding historic buildings is one prac-
tical way of so doing. Thus, the city council, an elected body, passes an
ordinance creating a historic landmark commission, which is made up
of appointed experts on law, history, architecture, real estate, city
planning, and other pertinent disciplines. This board is tasked with
selecting properties that they feel are of notable historical impor-
tance. Board members are guided by the intent of the city ordinance,
but they do not make objective decisions in which they merely select
all the buildings that meet legislatively defined criteria. That is, unlike
the state entomologist in Miller, they may select some buildings and
not others, even if the buildings have similar significance. This is more
a matter of taste than of science.

Of course, when a specific building is selected for preservation, the
owner of that building is at a disadvantage. The city might direct
money to the building owner, in order that they can maintain the
building in its historic character, but that does not cover the devalua-
tion of the building that will result from the burdensome restrictions.
These restrictions are part and parcel of maintaining the building es-
sentially as it is and has been throughout history.

If this regulation does amount to a taking, is compensation due?
Yes. We are dealing here with a situation where a body is both
unelected and very clearly taking part in specific selection that entails
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almost endless discretion. Perhaps the fact pattern here is familiar to
you, even though the outcome is not? That's right, Penn Central; an
opinion that, if fairly judged a taking, would have been compensable
under this new framework. 1

CONCLUSION

I do not mean to imply that Penn Central was wrong. The Court
looked at several factors, of which "character of government action"
was only one, and the Court decided that no taking occurred.2 13 This
character element, one could argue, is similar to the framework I have
proffered in this article. However, this framework is only applicable
when something is already deemed a taking. The question that this
article poses is: if a regulation amounts to a taking, is compensation
due? In Penn Central, the Court found that the regulation was not a
taking in the first place, and so, the question of compensation did not
arise.21' But what is the point of all my long-winded investigation if the
entire takings analysis must proceed before the question of compensa-
tion arises? What does this tome provide in the way of simplification?
If simplification is the goal, we simply reverse the question. The only
reason any landowner or government cares whether an action is a tak-
ing is because they want, or want to avoid, compensation. So, simply
ask first: if this were a taking, would compensation be due? If the an-
swer is "no," then there is no need to continue with the inquiry, be-
cause the terminal question-compensation-is already settled. If the
answer is that compensation would be due, then the unwieldy, un-
pleasant, and uncertain inquiry into how far is too far can continue.

Part of the motivation for this article focusing on compensation is
because compensation is the public and the government's real con-
cern in a takings conflict. Because of this focus, I would be amiss if I
did not give at least brief attention to another very practical and popu-
lar issue in takings law: fairness. One will undoubtedly see that this
article suggests that government can regulate property, even to the
point of fully devaluing that property, but the landowner may not be
compensated. Is this fair? The simple and practical answer is that this
is a question for legislatures to answer. What I hope to have demon-
strated is that the Constitution does not require compensation in situ-
ations where we might now expect it, but the Constitution also does
not prevent a legislature from enacting policies that they believe will
inject more fairness into takings law."
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