
University of Pittsburgh School of Law University of Pittsburgh School of Law 

Scholarship@PITT LAW Scholarship@PITT LAW 

Articles Faculty Publications 

2004 

Courts as Forums for Protest Courts as Forums for Protest 

Jules Lobel 
University of PIttsburgh School of Law, jll4@pitt.edu 

Follow this and additional works at: https://scholarship.law.pitt.edu/fac_articles 

 Part of the Civil Rights and Discrimination Commons, Comparative and Foreign Law Commons, 

Constitutional Law Commons, Courts Commons, Criminal Law Commons, Criminal Procedure Commons, 

Criminology and Criminal Justice Commons, Dispute Resolution and Arbitration Commons, Law and 

Politics Commons, Law and Society Commons, Law Enforcement and Corrections Commons, Legal 

Profession Commons, Litigation Commons, Politics and Social Change Commons, Social Control, Law, 

Crime, and Deviance Commons, and the Social Justice Commons 

Recommended Citation Recommended Citation 
Jules Lobel, Courts as Forums for Protest, 52 UCLA Law Review 477 (2004). 
Available at: https://scholarship.law.pitt.edu/fac_articles/538 

This Article is brought to you for free and open access by the Faculty Publications at Scholarship@PITT LAW. It has 
been accepted for inclusion in Articles by an authorized administrator of Scholarship@PITT LAW. For more 
information, please contact leers@pitt.edu, shephard@pitt.edu. 











For the next decade, Chase actively represented fugitive slaves in Ohio
courts. His cases usually drew large crowds to the courtroom. He mostly
lost, although he occasionally was able to win his client's freedom. Most
important to Chase, however, was that his arguments were reaching a wider
national audience, and were touching a chord with Northerners who wanted
to dissociate free states from slavery.92

Chase's most famous case stemmed from his representation of an aboli-
tionist involved in the underground railroad. His representation of John Van
Zandt, particularly his appeal to the Supreme Court, might be termed frivolous
or baseless in modem parlance. Yet, this case may have done more than any
other of Chase's cases to publicize the theories and positions that were to
motivate Northern public opinion to support a political movement that
eventually became the Republican Party.

On April 21, 1842, John Van Zandt, an old, stooped farmer who had
left Kentucky because of his hatred of slavery, was conducting nine fugitive
slaves north when his wagon was stopped by two slave catchers. The slave
driving the wagon fled, but the other eight were captured and rushed across
the Ohio River to Covington, Kentucky where their owner, Wharton Jones,
reclaimed them and paid the slave catchers $450.

Jones then sued Van Zandt for harboring fugitives in violation of the
Fugitive Slave Act. Chase agreed to take Van Zandt's case and-as usual in
his antislavery litigation-accepted no fee. He asked former U.S. Senator
Thomas Morris to aid him in the defense.

Chase was optimistic about the Van Zandt case. He recognized that
whatever the outcome in court, the case would get wide publicity for his anti-
slavery constitutional views. Moreover, he thought he could win in court
despite the substantial evidence that Van Zandt was transporting slaves he
knew to be fugitives.

Chase had some good reasons to be optimistic about the Van Zandt
case. The case would be tried in federal court before Supreme Court Justice
John McLean, who was assigned to the Ohio District. Justice McLean, an
impressive looking man whose features and reserved demeanor resembled
those of George Washington, had strong antislavery views. Justice McLean
had ruled in favor of fugitive slaves when he was an Ohio Supreme Court

92. For example, in the 1845 case of the State v. Hoppess, 1 Ohio Dec. Reprint 105 (1845),
Chase represented a slave named Sam Watson who Chase argued became free when the boat on
which he and his master were traveling docked in Cincinnati. Chase argued that since slavery
was against natural law, a slave was automatically freed when brought to a free state. Judge Read
accepted Chase's contentions, but held that Watson had not been brought into Ohio since the
boat had only docked in port. Id. at 117.
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Justice, and in 1842 had set forth his antislavery views in the U.S. Supreme
Court case of Prigg v. Pennsylvania.93 Moreover, Justice McLean was Chase's
friend and soon to be uncle-in-law. It seemed that it would be difficult to
find a better federal judge to try the Van Zandt case.

Nevertheless, Justice McLean rejected Chase's motion to dismiss the
case, and a jury ultimately awarded Jones $1200 in damages. Justice McLean
believed that the duty to obey the law overrode natural rights, his antislavery
views, and individual conscience. He charged the jury: "[I1n the course of
this discussion much has been said of the laws of nature, of conscience, and
the rights of conscience. This monitor, under great excitement, may mislead,
and always does mislead, when it urges any one to violate the law. 9 4

Chase moved for a new trial, continuing his increasingly futile constitu-
tional challenge to the fugitive slave law. Justice McLean again decided
against Chase. While he agreed with Chase's view of slavery and the presump-
tion in Ohio that every person was free, Justice McLean's view of the
Constitution's compromise permitting slavery made him object to Chase's
natural law argument and his appeal to conscience. To Justice McLean, the
immorality of slavery was irrelevant, and he repeated his charge to the jury
stating: "The law is our only guide."95

Chase however remained undaunted and appealed to the United States
Supreme Court. Even Chase must have recognized that the chance of winning
Van Zandt's appeal in the Supreme Court was minuscule. The Court's 1842
Prigg decision rendered a constitutional attack on the Fugitive Slave Act
futile. 96 The only Supreme Court Justice with antislavery views was Justice
McLean, and he had already ruled against Chase. Although Justice McLean
had urged the Court to hear oral argument in the Van Zandt case, Chief Justice
Taney objected to hearing oral argument, for he thought the constitutional
question was already settled. Chief Justice Taney persuaded the rest of the
Court, except Justice McLean, and Chase was relegated to submitting only a
written brief, an ominous sign. Perhaps Chase subconsciously recognized that
he could not win, for his Van Zandt brief comes close to adopting a pure,
natural law theory. His brief straddled the fine line between "urging disregard
of positive law and urging incorporation of natural law within it."97 Chase's
argument was designed to test the limit of law, to put before the country and
the Court the conflict between humanity and prevailing law.

93. 41 U.S. (15 Pet.) 539 (1842).
94. Jones v. Vanzandt, 13 F. Cas. 1040, 1045 (C.C.D. Ohio 1843) (No. 7501).
95. Jones v. Vanzandt, 13 F. Cas. 1047, 1048 (C.C.D. Ohio 1843) (No. 7502).
96. Prigg, 41 U.S. 539.
97. COVER, supra note 82, at 173.



The brief opened by tacitly admitting that current legal precedent might

be against him. Chase argued, however, that such "authority may stand for
law," but does not always represent the law. Reason and truth "will ultimately
prevail."98 Chase noted that other well-established legal doctrines have been

overturned in time, and thus urged the Court to consider his arguments dis-

passionately and openly. Fifty pages of technical legal argument followed to

prove that Van Zandt could not be liable unless the slave owner actually

notified him that the persons he was transporting were fugitive slaves.

Chase's argument was logical, well-researched and persuasively argued; but

his interpretation of the law would have made it virtually impossible to

prosecute underground railroaders, which was a result neither the South nor

the Supreme Court was willing to countenance.
If the first part of Chase's argument was technically sound but clearly

judicially unattainable, the second half descended into utter futility. His argu-

ment that the Fugitive Slave Act was unconstitutional defied legal precedent

and current political reality. Yet, the brief brilliantly sets forth Chase's anti-

slavery constitutional philosophy. Future Massachusetts Senator Charles Sumner
considered Chase's Van Zandt brief to be the best he had ever read and bor-

rowed Chase's arguments when he condemned the Fugitive Slave Act in the

Senate a few years later. "It is a triumph of freedom," said retired Justice Story

of Chase's argument, and accurately predicted that "his points will seriously

influence the public mind and perhaps the politics of the country."99

And that was Chase's aim. As one biographer argues, Chase's point
"was simply to put before the country a solemn protest against making the

free States share in slavery."'" Chase reprinted the brief as a pamphlet and

widely distributed it to every member of Congress, as well as to other leading

politicians, irrespective of their views on slavery. The case attracted national

attention: Chase used the forum to publicize the antislavery cause. He had

astutely secured the prominent Governor of New York, William Henry

Seward, to act as co-counsel in the Supreme Court, in order to help the case

achieve national prominence. Seward's argument to the Court was also

published, in the New York Tribune.
Chase's argument, which eventually became the constitutional bedrock

of the Republican Party, was that the Constitution intended the U.S. govern-

ment "to be kept free from all connection" with slavery, and to exclude slavery

98. SALMON PORTLAND CHASE, RECLAMATION OF FUGITIVES FROM SERVICE: AN

ARGUMENT FOR THE DEFENDANT, SUBMITTED TO THE SUPREME COURT OF THE UNITED STATES,

AT THE DECEMBER TERM, 1846, IN THE CASE OF WARTONJONES VS. JOHN VANZANDT 5 (1847).
99. HART, supra note 91, at 77.

100. Id.
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from the territories!" l Slavery was a local institution, confined to the slave
holding states.

Chase drew on several key principles to support his constitutional posi-
tion, and those principles were to undergird civil rights litigation throughout
the 19th century. First, he drew on the Declaration of Independence and other
extraconstitutional sources such as the Northwest Ordinance to inform his
view of the Constitution. To antislavery advocates like Chase, the Declaration's
self-evident truths were not "empty flourishes of rhetoric,"'' 2 but proof that
slavery was not constitutionally "to be fostered or sustained by national
authority."'0" Chase believed that either the "Declaration of Independence
[is] a fable," or the Constitution must recognize all inhabitants of the U.S.
as persons with rights.' 4 Chase also relied on a rule of interpretation that the
Constitution must be interpreted consistently with natural, God-given rights,
and that slavery was a violation of a natural right. Reaching its highest rhetori-
cal note, Chase's brief argued that

No Legislature can make right wrong; or wrong, right. No Legislature
can make light, darkness; or darkness, light. No Legislature can make
men, things; or things, men. Nor is any Legislature at liberty to
disregard the fundamental principles of rectitude and justice. Whether
restrained or not by constitutional provisions, there are acts beyond
any legitimate or binding legislative authority .... 105

The Court is obligated therefore to avoid interpreting the U.S. Constitution
in a manner, "which will bring its provisions into conflict with that other
CONSTITUTION, which, rising, in sublime majesty, over all human
enactments ... finds its 'seat in the bosom of God." 0 6

Chase's real plea in Van Zandt, as in many of his other cases, was not to
the Court but to the public and history. For Chase, the final arbiter in cases
of a "moral and political nature" is not the Court's judgment, but public
"opinion ... not of the American People only, but of the Civilized World."'0 7

Antislavery lawyers like Chase, and their southern counterparts, under-
stood that an appeal to the Constitution had the same kind of force on public
opinion as the equally common appeal to the Bible, and they therefore tried
to read into the Constitution self-evident, natural rights. As the son of one

101. CHASE, supra note 98, at 82.
102. Id. at 76.
103. Id. at 77.
104. Id. at 82-83.
105. Id. at 93.
106. Id. at 107.
107. Id.
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of Chase's friends later recounted, the appeal to fundamental rights, "however

little it might convince a court, was the most effective of all the antislavery

arguments, because it brought back the discussion to the absolute incongruity

of democracy and slavery, and emphasized both the question of moral right

and the social expediency of upholding the moral law." '' a
Nobody was surprised---except possibly Chase-when the Supreme

Court unanimously ruled against Van Zandt, holding the Fugitive Slave Act

constitutional despite its "supposed inexpediency and [the] invalidity of all

laws recognizing slavery or any right of property in man..'. 9 But despite losing,

Chase wrote that he was "thankful" to have brought the case."' His arguments

were widely publicized, and he was "satisfied" with the public discussion the

case generated."' Abolitionists praised his arguments, and the respect he won

in Van Zandt and other fugitive slave cases helped Chase to be elected to the

U.S. Senate in 1849 and to the governorship of Ohio in 1855 and 1857.

Lincoln appointed him Secretary of the Treasury in 1861, and when Chase

could not contain his presidential ambition, and quietly tried to run against

Lincoln in 1864, Lincoln recognized his dedication and legal skills honed in

his fugitive slave litigation, and nominated him to be the Chief Justice of the

Supreme Court.
The main long-term legacy of Chase and other fugitive slave litigators

was their contribution to a culture that encourages political movements to

use courts as vehicles of political protest. That litigation aided the rising tide

of Northern public opinion against slavery. As the prominent Wisconsin

newspaper editor Rufus King wrote in 1855, the judicial controversy over the

108. HART, supra note 91, at 72. Chase was one of the most effective antislavery constitu-

tional advocates. He grounded his constitutional theory both in moral principle and practical politics.

One of his biographers notes that:
Hundreds of men on both sides liked to make the Constitution a partner in their speeches;

hardly any other rendered such services as Chase in defending the victims of slavery who

got across the line into the free States .... It was his courage as counsel in those cases, his

use of all possible legal technicalities and expedients in behalf of his client, and his fearless

and widely circulated speeches, which have made him best known as an anti-slavery man.
Id. at 73.

109. Jones v. Van Zandt, 46 U.S. (5 How.) 215,231 (1847).

110. Letter from Salmon Portland Chase to Lewis Tappan (Mar. 18, 1847), reprinted in

SCHUCKERS, supra note 91, at 65-66. Disappointed with the result, Chase recognized that the deck

had been stacked against him. In a letter to future Senator Charles Sumner of Massachusetts, he

stated, "I do not suppose that the judges of the Supreme Court regarded the arguments as worth much

attention. I have reason to believe that the case was decided before they received it." MIDDLETON,
supra note 83, at 127.

111. SCHUCKERS, supra note 91, at 66.
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constitutionality of the Fugitive Slave Act "must provoke, everywhere,
discussion and agitation, and Liberty and Right must profit by these. 1 12

Chase was not the only antislavery advocate who used the courtroom
for political ends prior to the Civil War. Another group of abolitionists
waged a more utopian battle to constitutionally extinguish slavery every-
where in the United States. Like Chase, these abolitionists also read the
Constitution to conform to the Declaration of Independence and the natu-
ral right to freedom, but these abolitionists drew the much more radical
conclusion that the Constitution required the abolition of slavery both in
the North and in the South. They did so in the belief that Northern reverence
for the Constitution required the abolitionist movement to develop an
antislavery constitutional interpretation in order to gain adherents and spur
antislavery sentiment. However, like Chase and the more moderate anti-
slavery movement, the utopian constitutionalists used test-case litigation as
one means of publicizing their constitutional doctrines.

In 1844, the utopian constitutionalists created an opportunity to litigate
their broad constitutional theories in court. That year, New Jersey ratified a
new constitution that included a declaration of rights providing that "All
men are by nature free and independent, and have certain natural and
unalienable rights. . Although the framers of the New Jersey
Constitution had ignored the continued, although dying existence of slavery
in that state, the New Jersey Anti-Slavery Society nevertheless resolved to
initiate a test case to "settle the question of the existence of slavery under the
new constitution."' 14 "[They genuinely hoped to win" in court, but the
abolitionists' primary goal was "to focus the attention of an indifferent public
on their cause."' 15

The New Jersey abolitionists realized that their constitutional challenge
to the remnants of slavery in New Jersey would be difficult, and their leader,
John Grimes, was openly dubious.' 6 Alvan Stewart, who argued the case for
the abolitionists, eschewed legal formalism in favor of a broad political-moral
argument. While he purported to be arguing a dry legal question,"7 his
argument reads like a political speech or religious sermon. In his request for
relief, he asked that the "[clourt set the nation the shining example of doing

112. FONER, supra note 86, at 136.
113. N.J. CONST. art. I, § 1 (amended 1947).
114. Daniel R. Ernst, Legal Positivism, Abolitionist Litigation, and the New Jersey Slave Case of

1845, 4 LAW & HIST. REV. 337,343 (1986).
115. Id. at 337-38.
116. See id. at 343.
117. See id. at 356.
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right, on this question, by acting up to the full measure of their judicial and
moral power." 18

The New Jersey Supreme Court, by a 3-1 vote, rejected Stewart's

plea."9 The justices chose to follow the formalistic reasoning of the defense

counsel, Joseph Bradley.'20 According to one member of New Jersey's high-

est court, Stewart's arguments were "rather addressed to the feelings than to

the legal intelligence of the court.'' Only the antislavery Justice Joseph

Horblower dissented, and he did so without writing an opinion."
While losing in court, the New Jersey Slave Cases did accomplish the

abolitionists' aim of initiating a political debate on slavery, which culminated

in the New Jersey legislature's formal abolition of slavery in that state several
years later.'

Similarly, in Boston, black and white abolitionists waged a concerted

campaign in the 1840s to end segregation, which included litigation as one

component of the broader political effort. The litigation lost in court, but

helped place the issue of segregation on the legislative agenda. In 1841, a

number of black abolitionists, including Frederick Douglass, attempted to ride

the "white" cars of various segregated Massachusetts railroads.14 When physi-

cally removed, the abolitionists often sued; yet the lower courts ruled in favor

of the railroads. The abolitionists turned to the legislature, and the resulting

118. ALVAN STEWART, A LEGAL ARGUMENT BEFORE THE SUPREME COURT OF THE

STATE OF NEW JERSEY, AT THE MAY TERM, 1845, AT TRENTON, FOR THE DELIVERANCE OF 4,000

PERSONS FROM BONDAGE (1845), reprinted in ABOLITIONISTS IN NORTHERN COURTS 441, 470

(Paul Finkelman ed., 1988).
119. See Ernst, supra note 114, at 356.
120. Bradley was appointed to the U.S. Supreme Court by President Grant in 1870. Justice

Bradley's most famous civil rights decision was his opinion in The Civil Rights Cases, 109 U.S. 3

(1883), in which he articulated a formalistic reading of the Fourteenth Amendment to deny Congress

the power to prohibit segregation in public inns, accommodations, and transportation.
121. State v. Post, 20 N.J.L. 368, 369 (Sup. Ct. 1845).

122. The abolitionists appealed to the New Jersey Court of Errors and Appeals, which affirmed

the decision of the Supreme Court by a 7-1 vote without issuing written opinions. State v. Post, 21

N.J.L. 699 (1848).
123. In Massachusetts, Charles Sumner litigated and lost the Boston school desegregation case

Roberts v. City of Boston, 59 Mass. (5 Cush.) 198 (1849). In both New Jersey and Massachusetts,

abolitionists eventually obtained politically through legislative action what they failed to win in the

courts. See HAROLD M. HYMAN & WILLIAM M. WiECEK, EQUAL JUSTICE UNDER LAW:

CONSTITUTIONAL DEVELOPMENT 1835-1875, at 96-97 (1982) (racial segregation in schools

prohibited in Boston by statute in 1855); Ernst, supra note 114, at 364 (explaining that abolitionists

won a partial victory in 1846 when the New Jersey legislature formally abolished slavery but declared
the slaves to be apprentices for life.).

124. See LEON F. LITWACK, NORTH OF SLAVERY: THE NEGRO IN THE FREE STATES, 1790-

1860, at 107-08 (1961); J. Morgan Kousser, "The Supremacy of Equal Rights": The Struggle Against

Racial Discrimination in Antebellum Massachusetts and the Foundations of the Fourteenth Amendment,
82 NW. U. L. REV. 941, 954 (1988).
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pressure forced the railroads to voluntarily end segregated cars. 125 The Boston
abolitionist community then challenged school segregation. In the 1849 case
Roberts v. City of Boston,'26 the Massachusetts Supreme Court, in a unanimous
opinion written by the prominent antislavery Judge Lemuel Shaw, upheld
segregated schools in Massachusetts.'27 Yet, despite their loss in the courts, the
abolitionist community continued its political struggle, and, five years later,
the Massachusetts legislature outlawed segregation.

Likewise, New York City blacks in the 1850s formed the Legal Rights
Association and, represented by future President of the United States Chester
A. Arthur and other lawyers, staged a series of sit-ins against segregated
streetcars, losing in court but succeeding in pressuring a number of railroads
to end segregation.'28 In each of these cases, the litigation was brought not
merely to prevail in court, but as one method to spur debate in both the
public at large and in the legislature.

After the Civil War, African Americans continued this abolitionist
tradition, waging an impressive campaign in the courts against racial discrimi-
nation in schools. Between 1865 and 1903, more than seventy challenges to
discriminatory schools were litigated throughout the United States.'29 Blacks
overwhelmingly lost the cases that were decided on Fourteenth Amendment
grounds, although they were often successful on narrower state law claims.30
Moreover, even lawsuits that lost in court often led to legislative victories.
For example, New York blacks lost all six cases that they brought challenging
school segregation in the nineteenth century, but the judicial battle was a
springboard to victory in the local political arena; the state legislature
enacted legislation securing integration. Illustrative of the New York experi-
ence, Professor J. Morgan Kousser has written: "the failures of success and the
ultimate success that stemmed from those failures... all would be missed by
observers concerned only with the abstract principles embodied in printed
court opinions.''

125. See Kousser, supra note 124, at 955-57.
126. 59 Mass. 198.
127. Id.; see also JIM CROW IN BOSTON: THE ORIGIN OF THE SEPARATE BUT EQUAL

DOCTRINE, at xxiii (Leonard W. Levy & Douglas L. Jones eds., 1974).
128. See Donald G. Neiman, The Language of Liberation: African Americans and Equalitarian

Constitutionalism, 1830-1950, in THE CONSTITUTION, LAW AND AMERICAN LIFE: CRITICAL
ASPECTS OF THE NINETEENTH-CENTURY EXPERIENCE 67, 71 (Donald G. Nieman ed., 1992).

129. See J. MORGAN KOUSSER, DEAD END: THE DEVELOPMENT OF NINETEENTH CENTURY
LITIGATION ON RACIAL DISCRIMINATION IN SCHOOLS 5, 56-58 (1986).

130. Only one judge out of the thirty-three cases involving the Fourteenth Amendment
"squarely ruled that school segregation per se contravened the Fourteenth Amendment." Id. at 9, 61.

131. Id. at 14.
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The early women's movement also used the courts for the purposes of
political agitation. At an 1869 women's suffrage convention, a husband and
wife team of Missouri suffragists, Francis and Virginia Minor, argued that
instead of agitating for a new constitutional provision granting women the
right to vote, feminists should assert that women already had the constitutional
right to vote under the Fourteenth Amendment's privileges and immunities
clause. The Minors urged women to attempt to vote and, if prevented, to sue
the officials who had denied them that right. The Minors viewed litigation
as a means not only of vindicating rights, but also of educating the public.
Francis Minor urged that a test case be brought because, "in no other way could
our cause be more widely, and at the same time definitely brought before the
public. Every newspaper in the land would tell the story, every fireside would
hear the news. The question would be thoroughly discussed by thousands, who
now give it no thought... ,,132

Susan B. Anthony agreed with the Minors' radical new approach. She
and Elizabeth Cady Stanton printed the Minors' argument in their newspaper
and published 10,000 extra copies, sending it to all members of Congress.'33

The National Women's Suffrage Association, led by Anthony and Stanton,
adopted the argument, and it became the cornerstone of the organization's
work for the next half decade.

The strategy urged by the Minors and accepted by the NWSA became
known as the New Departure Movement and represented a turn toward a
rights-conscious women's movement.13

1 Several test cases were brought by as
the New Departure Movement. The case that stirred the most political
debate and controversy was initiated when Susan B. Anthony convinced the
Republican poll inspectors to allow her to vote in the 1872 election.

Anthony and her comrades created an immediate sensation around the
country, earning both cheers and attacks. The New York Times boldly
declared that "[the act of Susan B. Anthony should have a place in history,"
and the Toledo Blade praised her for keeping "the public mind agitated upon

132. Letter from Francis Minor to The Revolution (Oct. 14, 1869), reprinted in 2 HISTORY OF
WOMAN SUFFRAGE 408 (Elizabeth Cady Stanton et al. eds., Ayer Co. 1985) (1882).

133. 2 HISTORY OF WOMAN SUFFRAGE, supra note 132, at 411.
134. See JOAN HOFF, LAW, GENDER AND INJUSTICE: A LEGAL HISTORY OF U.S. WOMEN

146-50 (1991); see also Ellen C. DuBois, Outgrowing the Compact of the Fathers: Equal Rights,
Woman Suffrage and the United States Constitution, 1820-1878, in A LESS THAN PERFECT UNION
104 (Jules Lobel ed., 1988); Adam Winkler, A Revolution Too Soon: Woman Suffragists and the
"Living Constitution," 76 N.Y.U. L. REV. 1456 (2001).
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the women's rights question." Yet, the hometown Rochester Union and
Advertiser condemned her for "[flemale []awlessness."'

35

But, Susan B. Anthony saw voting as a mere precursor to the main
event. Encouraged by the response to her dramatic action, she hoped to launch a
test case on behalf of the registered women who had been turned away from
the polls. For Anthony, as for the abolitionists Chase and Stewart, litigation
was both a means to win concrete rights and an opportunity to convert the
courtroom into an arena for protest. She believed a courtroom battle would
provide a dramatic forum for publicizing the cause. To her friend, the feminist
leader Elizabeth Cady Stanton, she wrote about the exhilaration of casting a
vote in a national election, and her expectation of the ensuing litigation:
"[W]e are in for a fine agitation in Rochester on this question. '

Anthony could not have foreseen the course of events that was to result
in one of the great state trials of the nineteenth century. On Thanksgiving
Day, a federal marshal asked the women voters of Rochester to turn themselves
in to be prosecuted under an 1870 federal statute, grandly titled "An Act to
Enforce the Right of Citizens of the United States to Vote." Designed to prevent
former Confederates from voting illegally, and to prevent Ku Klux Klan intimi-
dation of black voters, the statute had ensnared as its first victims a respectable
group of Northern housewives who had voted for the Republican ticket.

The women did not surrender. As Anthony reported, "[tjhe ladies refus-
ing to respond to this polite invitation, Marshal Keeney made the circuit to
collect the rebellious forces."'37 For dramatic effect, Anthony even demanded
that the courteous and embarrassed marshal take her to jail in handcuffs.
Eventually, all the women voters and the three election inspectors who had
permitted them to vote were indicted. The stage was thus set for a courtroom
battle that would be even more dramatic than the test case Anthony had
originally hoped to bring.13

135. See ALMA LUTz, SUSAN B. ANTHONY: REBEL, CRUSADER, HUMANITARIAN 200 (1959);
see also 1 IDA HUSTED HARPER, THE LIFE AND WORK OF SUSAN B. ANTHONY 424-25 (Ayer Co.
1983) (1898).

136. Letter from Susan B. Anthony to Elizabeth Cady Stanton (Nov. 5, 1872), reprinted in 2
HISTORY OF WOMAN SUFFRAGE, supra note 132, at 934.

137. Id. at 628.
138. Of course, resort to test-case litigation had its critics, even among supporters of women's

suffrage. The famous abolitionist orator, Wendell Phillips, agreed with the New Departurists' claim that
the Fourteenth Amendment's protection of citizens' privileges and immunities required women's
suffrage, but believed that the legal argument was "too good a handle for agitation to be risked by a
speedy contest in the courts." As Phillips prophetically argued, "[an adverse decision would destroy
its value as a new means of attack." Woman Suffrage Before the Courts, REVOLUTION, May 11, 1871.
The Nation opined that the change the New Departurists hoped for was too momentous to occur
through judicial resolution; women's suffrage, the paper editorialized, could not be achieved "by
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After her indictment in December 1872, Anthony launched a broad
speaking campaign to educate the people of Rochester on the right of all
citizens to have equal access to the ballot. Over the course of the next sev-
eral months, Anthony spoke in twenty-nine different post office districts in
the county, hoping "to make a verdict of 'guilty' impossible." '39 Her campaign
was obviously having an impact, for the district attorney's motion to change
the trial's venue to another county was granted by the court.

The change of venue did not stop Anthony's agitation. In the twenty-
two days before the opening of the trial, Anthony made twenty-one speeches
in the new county to which the action had been transferred. Another
suffrage leader, Matilda Joslyn Gage, spoke in an additional sixteen townships.
Together they covered the entire county, taking the offensive and declaring
that "[tihe United States [is] on trial, not Susan B. Anthony."'" Anthony
publicized her argument that she had committed no crime, but simply
exercised her citizen's right to vote as guaranteed by the U.S. Constitution.

Anthony clearly was successful in generating nationwide publicity. Her
use of the pending court proceeding as a forum on women's suffrage set off a
lively debate in the press. The Syracuse Standard wrote that "Miss S. B.
Anthony... is conducting her case in a way that beats even lawyers," while
the New York Commercial Advertiser admired the "regular St. Anthony's
dance she leads the District Attorney ... in spite of winter cold or summer
heat, [Anthony] will carry her case from county to county precisely as fast as
the venue is changed. One must rise very early in the morning to get the
start of this active apostle of the sisterhood.... Other papers excoriated
Anthony's attempt to influence public opinion. A Rochester Union &
Advertiser letter from a reader was headlined, "Susan B. Anthony as a
Corruptionist," and the paper angrily declared that "United States Courts are
not stages for the enactment of comedy or farce."'42 The reader wrote that
Anthony was committing "a law offense known as embracery," defined as
"such practices as lead to affect the administration of justice, improperly
working upon the minds of jurors.""'

anything short of deliberate popular consent." 16 NATION, 426 (1873). The American Women's
Suffrage Association viewed the litigation effort as foolhardy, and even though Elizabeth Cady
Stanton admired much about the approach, she was never enthusiastic about a court test.

139. 2 HISTORY OF WOMAN SUFFRAGE, supra note 132, at 630.
140. Id.
141. Id. at 936.
142. Id.
143. Id. at 937.
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Anthony's trial opened on June 18, 1873, before U.S. Supreme Court
Justice Ward Hunt.'" The packed courtroom included such notables as for-
mer President Millard Fillmore, Senator Charles Sedgwick, and former
Congressman E. G. Lapham.

Justice Hunt immediately made it clear that he was determined to
limit Anthony's use of the case for political protest. He refused to permit
Anthony to be a witness in her own behalf, ruling that she was incompe-
tent, although he allowed the Assistant U.S. District Attorney to submit
hearsay evidence of Anthony's testimony at pretrial hearings.

Anthony's lead attorney was retired New York State Appellate Judge,
and former New York Lieutenant Governor, Henry Selden. After Selden's
three-hour argument and the district attorney's rebuttal, Judge Hunt read
his prepared opinion. Written before the trial had commenced, it stated that
Anthony had no right to vote under the Constitution and that any mistaken
belief she may have had about such a right did not excuse her criminal
action. As a matter of law, he directed the jury to find Anthony guilty and
then discharged the jury.

The court then fined Anthony $100 and the costs of the prosecution,
to which Anthony replied that she would not pay a penny and would
exhort women that "[riesistance to tyranny is obedience to God."'45 But
Anthony was not sent to prison for refusing to pay her fine. In an unusual
move for such a case, Justice Hunt said that he would not order Anthony
imprisoned until the fine was paid. As Anthony's lawyer John Van Voorhis
later commented, it was an adroit move, intended to deny Anthony the
ability to use a writ of habeas corpus to take her case directly to the Supreme
Court of the United States, where she would have had an excellent argument
that her right to trial by jury had been denied.'46 Anthony never paid the
fine, the government never proceeded to enforce the fine or to jail her, the
other women voters' cases were not prosecuted, and Anthony lost her
chance for Supreme Court review.

Anthony's case did, however, generate substantial public controversy.
Virtually every newspaper in the country reported and commented on the
trial, and several reprinted Anthony's arguments about women's right to vote.'47

144. Id. at 647.
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"lawbreakers" as "elderly matronly-looking women with thoughtful faces, just the sort one would like to
see in charge of one's sick room, considerate, patient, [and] kindly." Lehman, supra note 146, at 27. "The



More than one thousand dollars and scores of letters of support poured
in to Anthony after Hunt's verdict. She used most of the money to publish a
pamphlet containing a full report on the trial. Three thousand copies were
sent out to libraries and newspapers all over the country, and five thousand
copies of Selden's argument were also distributed.'48 The next year, one
newspaper called Anthony "America's best-known woman."'49 She had used
litigation successfully to protest women's inequality, speaking to thousands of
people about the case, engaging prominent figures in the dialogue about her
case including the president of the United States, and initiating debate in
legal journals, as well as in the popular press of the day.

Susan B. Anthony's case is now remembered as a noble, legitimate and
useful attempt to enlist the courts and country on behalf of women's right to
vote. Supreme Court Justice Sandra Day O'Connor, reflecting on the signifi-
cance of Anthony's case, stated: "[i]n another respect, Susan B. Anthony was
the clear victor. Her treatment at the hands of the judicial system won for
her the sympathy even of those who had been opposed to her original act."'50

Anthony was denied a jury trial precisely because she had successfully used
her case as a forum for public agitation and protest.

The New Departurists brought a number of other test cases, all of which
lost in court. The decisive loss came when the Supreme Court unanimously
ruled, in a case brought by the Minors, that the Constitution did not guaran-
tee women the right to vote.151 Despite their losses, the New Departurists
were not primarily "outcome-oriented" litigants, but rather activists who
believed that the real success of their strategy "must be measured in terms of
the amount and kind of publicity it was able to generate."'' 2

Civil liberties organizations in the first part of the twentieth century,
well before the highly publicized law reform movements of the 1950s and 60s,
also used litigation as a means for publicizing their cause. The Free Speech
League viewed the early 1900s free speech fights and the resulting court cases
as a means of publicizing its radical First Amendment views.'53 Even the
more conservative ACLU, despite Felix Frankfurter's early objections, used

New York Sun attacked Hunt for violating 'one of the most important provisions of the Constitution,"'
while "[tihe Utica Observer approved Hunt's interpretation of the Fourteenth Amendment but none-
theless condemned his seizure of jury power." Id. at 30.
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REV. 657,662 (1996).
150. Id.
151. Minor v. Happersatt, 88 U.S. 162 (1875).
152. KAREN O'CONNOR, WOMEN'S ORGANIZATIONS' USE OF THE COURTS 43 (1980).
153. See Rabban, supra note 67, at 88-89.
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litigation in tandem with other means of publicizing its views. In the famous
Scopes case, involving the prosecution of a teacher for violating an anti-
evolution statute, both the ACLU and its opponent, the World Christian
Fundamentals Association, perceived their major goal to be using the judicial
forum to influence popular opinion, not the jury.' 4 In the 1939 watershed case
of Hague v. CIO, 5' establishing the right to use public forums to publicize one's
views, one chronicler of the ACLU notes:

The ACLU did not simply run to the courthouse; it sent speakers like
Norman Thomas to Jersey City to protest the Hague regime's discrimi-
nation against labor organizers. It consciously sought out publicity in the
media, including more conservative establishment newspapers. It per-
suaded influentials like Walter Lippman and Dorothy Thompson to
speak out. And it solicited the assistance of organizations like the
CIO. While litigation was critical, it was nevertheless only a single
element in a well-orchestrated campaign of resistance. 156

To summarize, these examples illustrate that throughout American
history, political movements and organizations have resorted to the courts, and
the federal courts in particular, not simply to win favorable court decisions,
but in order to publicize their views. Even when this litigation lost in court,
as in Chase's or Anthony's cases, the litigation often generated substantial
publicity and sympathy for the plaintiffs. Lawyers like Chase were viewed by
respected legal observers, such as Justice Story and Charles Sumner, as being
engaged in legitimate litigation and using appropriate strategies, and Chase's
legal work on behalf of fugitive slaves was an important qualification that
supported his appointment as Chief Justice of the United States Supreme Court.

IL. FIRST AMENDMENT PROTECTION FOR USING COURTS AS
FORUMS FOR PROTEST

Protest movements' use of the courts as forums to express and publicize
their views is protected by the First Amendment. On many occasions, the
Supreme Court has proclaimed that litigation is a "form of political expression"

154. See EDWARD J. LARSON, TRIAL AND ERROR: THE AMERICAN CONTROVERSY OVER

CREATION AND EVOLUTION 63 (3d ed. 2003). The ACLU viewed the trial as an ideal chance to
promote public acceptance of academic freedom for evolutionary teaching and assembled a publicity-
conscious defense team, while the World's Christian Fundamentalist Association leaders viewed the
trial as "the greatest opportunity ever presented to educate the public and will accomplish more than
ten years' campaigning." Id. at 61, 62-63.
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protected by the First Amendment. ' In 1972, the Court held that "[t]he
right of access to the courts is indeed but one aspect of the right of
petition."'58 The Court has reiterated that "filing a complaint in court is a form
of petitioning activity," protected by the First Amendment. 9

The Supreme Court has also specifically noted the difference between
private litigation to resolve disputes and public interest lawsuits, which are
at the core of the First Amendment's protective ambit and are thus entitled to
greater protection. In NAACP v. Button,'6 for example, the Court noted that:

In the context of NAACP objectives, litigation is not a technique of
resolving private differences; it is a means for achieving the lawful
objectives of equality of treatment by all government, federal, state
and local, for the members of the Negro community in this country.
It is thus a form of political expression.... Resort to the courts to
seek vindication of constitutional rights is a different matter from the
oppressive, malicious, or avaricious use of the legal process for purely
private gain.161

The Button Court felt that "regulations which reflect hostility to stirring up
litigation have been aimed chiefly at those who urge recourse to the courts
for private gain, serving no public interest.' 62

Justice Powell, writing for the Court in In re Primus,'63 also relied on
the distinction between public interest litigation and litigation undertaken
primarily for pecuniary gain in determining the constitutionally permissible
scope of a state's proscription of solicitation. The Court noted that:

[Primus'] actions were undertaken to express personal political beliefs
and to advance the civil-liberties objectives of the ACLU, rather
than to derive financial gain. The question presented in this case is
whether, in light of the values protected by the First and Fourteenth
Amendments, these differences materially affect the scope of state

regulation of the conduct of lawyers.'6
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Justice Powell held that those differences were material.'65 He noted
that for the ACLU, like the NAACP, litigation is a form of political expres-
sion and political association. Most importantly, Justice Powell argued that
"[t]he ACLU engages in litigation as a vehicle for effective political expres-
sion and association, as well as a means of communicating useful information to the
public."'66 In Primus, as in Button, the Court recognized that litigation can be a
form of "cooperative, organizational activity,"'67 which is part of the "freedom
to engage in association for the advancement of beliefs and ideas"'68 protected
by the First Amendment.

The Court has also relied on the First Amendment to severely limit the
applicability of federal statutes to sanction litigation undertaken in "bad
faith." In Professional Real Estate Investors, Inc. v. Columbia Pictures Industries,
Inc.,169 the Court invoked the First Amendment right of petition to interpret
the Sherman Act as immunizing a litigant from antitrust liability even where
the litigant was motivated solely by an anticompetitive intent and not by an
expectation of a successful outcome to the litigation. Such litigation was
entitled to immunity unless it was also "objectively baseless in the sense that
no reasonable litigant could realistically expect success on the merits."'70
Moreover, subjectively "bad faith," anticompetitive litigation, presenting a
"novel" claim without any supporting authority, was nonetheless entitled to
antitrust immunity, "as long as a similarly situated reasonable litigant could
have perceived some likelihood of success."''

165. The Court on other occasions has noted that the difference between public interest
litigation and litigation for pecuniary gain is significant in determining the constitutionality of bar
rules. Fla. Bar v. Went For It, Inc., 515 U.S. 618, 623 (1995) (upholding the Florida Bar's thirty-day
restriction on attorney's direct mail solicitation of accident victims and their relatives). The
American Bar Association has also recognized that the rules for professional conduct cannot ignore
the differences between public interest and purely private litigation. In deciding that a National
Lawyers Committee opposed to New Deal legislation could, consistent with the rules of professional
ethics, offer counsel without fee or charge to anyone financially unable to retain counsel to challenge
such legislation, the ABA's Committee on Professional Ethics and Grievances held that "[t]he
question presented, with its implications, involves problems of political, social and economic
character that have long since assumed the proportions of national issues, on one side or the other
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